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BUSINESS AND PERSONNEL OPPORTUNITIES 


Help Wanted: 
Situations Wanted: 


Business Opportunities: 


20¢ a word, minimum $5.00. 
10¢ a word, minimum $2.00. 
15¢ a word, minimum $3.00. 


Box number, if used, counts as three words. 


Closing Date—15th of month preceding date of publication. 





BUSINESS OPPORTUNITIES 


To Retiring Practitioners 

LIFETIME INCOME 
guarantee offered by estab- 
Firm in etnuvdlites Area, 
practice or accounts. 


Box 43, New York 


Guaranteed with 
a minimum 
lished C.P.A. 
or will purchase 
Replies confidential. 
ey EA 


Seeking Din Accounting Business 
r purchase or partnership in estab- 
‘ore ihaeay not accounting. References 


Box 45, New York C.P.A. 


$2? ¢ 


lished 


exchanged. 


5,000 


dignified 


Semi-private modern office space, 
surroundings—with or without service— 
Murray Hill 5-4061. 

Certified Public Accountant 
Superior ability and experience, recently 
Staff Supervisor of large reputable firm, 
wishes to associate with accountant having 
sources for new clientele. W ill also con- 


sider pt urchase of pra ctice. ,0X 48, New 
York C.P.A 
Per Diem 
Certified Public Accountant 

Society member, 30, has own practice, eve- 
ning Law. student, Eng sineering back- 
ground; broad, heavy experience; Senior 
calibre Rate open, Box 34, New York 
C.P.A 


Certi%ed Public Accountant 
New York City, desires position Los An- 
geles. Arriving coast shortly. Experienced 
top C.P.A. Motion picture back- 
ground. Box 39, New York C.P.A. 


firm. 


Tax Counsel 
Seeks working arrangement with account- 
ing firm. Successful experience in every 
phase of federal, state, municipal taxation. 
Former editor national tax service. Box 


47, New York C.P.A 


SITUATIONS WANTED 


Part Time 
C.P.A., Society member, diversified ex- 
perience, available 10 days monthly from 
October Ist, also for special assignments. 
30x 40, New York C.P.A. 


Accountant —- Office Manager 


7 years diversified Public and In- 
dustrial experience, broad Tax knowledge, 
Costs, Controls, Systems, Financial Re- 
ports, Personnel Supervision, Desires Pub- 
lic or Private Position, $5,000. Box 41, 


New York C.P.A. 


CPA 





Comptroller — Office Manager 


C.P.A., 32, ten years public 
experience desires change to 
private industry; comptroller, office man- 
ager or equivalent. Present an ws earn- 
ings $6,000. Box 42, New York C.P.A. 


Accountant, 
accounting 


Per Diem 

Society member, 30, heavy 
public accounting and tax experience, 
travel if necessary, available 8-10 days 
month. Box 44, New York C.P.A. 


C.P.A., (1942), 


Certified Public Accountant 


real estate and mortgage back- 
ground; extensive public and private ex- 
perience; presently employed as account- 
ant and tax supervisor by leading mort- 
gage company, wishes to make change, 
public or private; Columbia graduate; 
salary $5200. Emil Shuloff, DI 4-7723. 
Box 46, New York C.P.A. 


Heavy 


When writing to advertisers kindly mention Tue New York CertiFIED PuBiic ACCOUNTANT. 


640 


September 














ex- 
rom 
ents. 


In- 
dge, 


-ub- 
41, 





1948 


OW. » REMINGTON RAND PRESENTS 1 Command Performance 


STARRING THE NEW 97 


AUTOMATIC 


Printing carcurator! 


speed, welstey: ition < tong re au-— 


nessmen built.” Now, we proudly - 
- raise the curtain on the new “97” 
- automatic Printing Calculator! 







@ Businessmen the world ove 
wrote the script ee 
formance. Told us what their ic 

calculator would be. “Give us 
larger capacity,” they said, “mor 





tomatic operation. Above all, w 
want the invaluable proof on the. 
printed tape.” 

Four years of design, test, im- 
prove and re-test set the stage. 
Then came business previews. 
From everywhere came rave no- 
tices for “the calculator that busi- 





















Bobs os 








te PRINTED PROOF! Every factor, 
every answer printed on the tape. 
immediote proof of Rast 
@ permanent | record. 


ke AUTOMATIC DIVISION! ‘Simply 
enter figures and touch divide 
key. The “'97”" automatically com- 
pletes and prints the problem, a 
tomatically clears. 


Je RAPID. MULTIPLICATION! New 
“short-cut’’ feature reduces ty-— 
cling time up to 50%. Electrified 
single action multiplication i is fos 
easy, foolproof. 

































* 


LARGE CAPACITY! The "97" han- 
‘dles up to a trillion dollors as eas- 
ily as it figures Benite Sixed for 

vent needa y : 















—prints” every. 
automatically. 
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2 EVENING COURSES ON TAXES, ESTATES 


FEDERAL INCOME TAXES TODAY: A refresher course for attorneys and account- 
ants, not for beginners. The lecturer is David Boyd Chase, attorney. 
Tuesdays, 6:15 to 8:00 p.m. $40 fee. 


ESTATE PLANNING, THEORY AND PRACTICE: A comprehensive survey with full 
discussion on estate, gift and income tax laws and the place of insurance 
in estate planning. For attorneys, trust officers, insurance underwriters, 
accountants and others. Lecturers are Harry Silverson, John P. Allison, 
Wilbur H. Friedman, Abraham S. Guterman, René A. Wormser, attorneys. 
Tuesdays, 8:10 to 9:55 p.m. $40 fee. 


CLASSES BEGIN SEPTEMBER 28, 1948 


Approved for G. |. Bill. Convenient classroom in Chanin Auditorium, 
42nd Street and Lexington Avenue (near Grand Central). 15 sessions. 


Write or call for Bulletin ES, listing topics of each session. 


DIVISION OF GENERAL EDUCATION 


NEW YORK UNIVERSITY 


Room 211, 100 Washington Square East New York 3, N. Y. 
Telephone SPring 7-2000, Extension 293 
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Posting accounts receivable is an easy task for 
his young lady. 
the posts the customer’s statement, the cus- 
mer’s ledger account and makes the entry 
the daily journal—all in the same opera- 
ion. She balances and proves her work, post- 
ng after posting, as she goes along. When all 
he entries have been made, the machine au- 
pmatically prints the total of the day’s 
harges and credits. 
he then posts the accounts payable, using 
esame UNDERWOOD SUNDSTRAND 
{ODEL A ACCOUNTING MACHINE, 
making the entries to all related records si- 
hultaneously. When through, she proves the 
ccuracy of the work and then uses the same 
machine to make the expense distribution. 
Her company’s payroll records are no prob- 
km. For each pay period, this young lady 
prepares the pay checks, the pay statements 
nd the payroll summary as she posts each 
mployee’s earnings record. As in the case of 
(counts receivable and payable, she saves 
huch time by posting all related payroll 
ecords in One operation. 


PS. This young lady operated the UNDER- 


}00D SUNDSTRAND MODEL A_ AC- 
(OUNTING MACHINE after a few minutes 


y instruction. She switches from one application 
b another in seconds. 


Inderwood Corporation 


Accounting Machines . . . Adding Machines... 
Typewriters .. . Carbon Paper .. . Ribbons 
and other Supplies 
One Park Avenue New York 16, N. Y. 
BA 


* 


pnderwood Limited, Toronto 1, Canada 
Sales and Service Everywhere 
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She makes the entry on this SIMPLE UNDER- 
WOOD SUNDSTRAND KEYBOARD. 
UNDERWOOD SUNDSTRAND 


automatically prints dates 
and descriptive symbols, 


automatically selects the 
charge or credit column. 


automatically computes 
and prints each balance. 


automatically provides the total of all postings. 
automatically furnishes proof of accuracy. 





Underwood Sundstrand Accounting Ma- 
chines are used in every kind of business. 
Some use one machine only—others a number 
of Underwood Sundstrands for such records 
as Accounts Receivable, Accounts Payable, 
Payroll Records, Stock Records, Sales Analy- 
sis Records, and other applications. There is 
an Underwood Sundstrand model to meet 
your requirements. 


Call the local Underwood office [—---__ 
today for further details or send / figure facts. - 
for this free folder. 










peter ees sess esses esse eseseaa=: 


UNDERWOOD CORPORATION 
One Park Avenue 
New York 16, N. Y. 
Please send me a copy of your new Underwood Sund- 
strand folder, S-1219, “‘Figure Facts for the Modern 
Business, Large or Small.” 

Name of Company 
Your Name & Title 
Street Address 


City. 

















State. 


Zone 
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WHO IS THE 
SMILING MAN 7 


CLUES: ~ 


I. His children’s education 
is as good as paid for. 


2. He’s moving into his 
dream house in 1958. 


3. He’s going to get $4 back 
for every $3 he invests to- 
day, after 10 years. 


4. He’s helping his country 
and himself, at one and the 
same time. 


ANSWER: The Smiling Man is the man 
who invests regularly in U. S. Savings 
Bonds. What he has done—actually—is 
to guarantee his own future, to insure the 
security and happiness of his family. 
Every Savings Bond you buy will stretch 
your smile a little further. They’re the 
wisest investment you can make, today— 
they pay you back $4 for $3 after ten 
years, and that’s a promise by Uncle Sam! 


What’s more, every dollar you invest in 








Savings Bonds is helping to fight inflatia 
over here, helping to maintain democrat 
over there. 


If you draw a salary, enroll in the eas} 
painless, automatic Payroll Savings PI 
Or, if you aren’t on a payroll but have 
checking account, use the equally co 
venient Bond-A-Month Plan. 


Inquire today about these sure, profitabl 
savings plans. And watch your smile gr 
along with your savings! 


AUTOMATIC SAVING IS SURE SAVING= 
U.S. SAVINGS BONDS 





Contributed by this magazine in co-operation with the Magazine Publishers 
of America as a public service. 
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ACCOUNTANTS - .- the tax help you need when you 


ped it - - for year-round tax-alertness to all new developments 


Montgomery’s Federal Taxes—1948-49 
CORPORATIONS and PARTNERSHIPS 


Complete information on all phases of corporate taxation—care- 


TUNERS NTCOMERY 
FALTERS FEDERAL Luge 
ORATIONS o ORAT 


ND : This book considers all changes that have taken place to keep you 


“ERSHIPS nis 
849 1048-49 


fully organized, simply presented, clearly indexed and analyzed. 


tax-alerted to current tax aspects of every business transaction or 
situation. It is a constant aid in questions of taxability of income, 
time of its recognition and tax treatment of gains and losses. It 
explains bases and methods of accounting and reporting; covers 
details refunds, 
exemptions and information at the source. 


2 volumes $20, 
federal Taxes—ESTATES, TRUSTS and GIFTS, 1948-49 


‘Adetailed summary of the 1948 Revenue Act—how it affects you, how it benefits 
you. Brings you to date on the application of the estate tax, the gift tax and 
features of income tax peculiar to decedents, estates and trusts. This book 
safeguards against defeat of intention and multiple taxation ... helps to ease 
the tax burden by reducing both estate and income taxes. 1 yolume $10. 


Ready in December—Reserve your subscription today 


| THE RONALD PRESS COMPANY ¢, 15 East 26th St., New York 10 


of payments, assessments, 










me | Volume If 














| 
nifatl A New Personalized Approach to the Study of Taxation | 
; | 
nocraty SKILLED TAX ACCOUNTING REQUIRES THE ABILITY | 
TO ANALYZE AND RESEARCH TAX PROBLEMS 
| 
sy 
me. 1. Methods and technique taught by ac- tax memos by working each problem, 
BS tual research and cnalysis of tax prob- conclusion and reasoning into a tax 
have lems in tax research library. brief. 
ly co 2. Develop knowledge of working tools All classes are limited to 20 students 
by using sources of tax information. to permit close supervision and con- 
ofitabl 3. Learn the set-up and preparation of centrated instruction. 
ile gro DETAILS: | 
Classes conducted by Jess J. Lappner, B.S., LL.B., Lecturer in Taxation and 
Accounting. in Dept. of Business Administration, Seton Hall College and | 
Latin-American Institute. 
= COURSE: | 
Consists of 15 working lectures, from 7:00 P.M. to 9:00 P.M.—October 6, 
1948 to January 12, 1949-——at 50 Broadway, Room 1201—tuition fee $70. 
Write or telephone WH 3-2190 for an appointment. 
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Do you dream of nice round figures? _ 
d 
lo: 
Doleful comptroller Daniels dreams of your business right at your fingertips... in 
them wistfully for very human reasons. fast and fresh and economically...with nu 
The figures in his daily life are never the help of Keysort cards and machines. ce 
nice and round, often wrong, and take There’s a McBee man near you. = 
days to dig out of the records for reports Ask him to drop in, or write us. ' 
that the boss always wants ‘Right 
away!”’ It’s the endless copying, cross- 
filing, collating and compiling that give 
Daniels the twitches. Clearly a case z 
for Keysort. 

With McBee Keysort, a marginally 
punched card becomes the original 
record with clock cards, job tickets, ‘ 
orders and invoices... all keyed and 
sorted so easily that reports which 
once took weeks to compile take only KeysorT is easy to learn, easy to use, ‘ 
a few hours. requires little specialized job training. . . 1 

increases the individual work output with- 

You can have all the facts about out increase of individual effort. 

i 
THE McBEE COMPANY 
Sole Manufacturers of Keysort—The Marginally Punched Card 
295 Madison Ave., New York 17, N. Y. Offices in principal cities 

y 
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Income and Surplus 


By T. H. SANDERS 


ARLE C. King’s address before the 

New York State Society! added 
another chapter to the history of the 
Securities and Exchange Commission's 
attitudes on the problems of income and 
surplus. The more elastic term “‘atti- 
tudes” is used in preference to “‘opin- 
ions” or “pronouncements” so that it 
may include not only the Commission's 
official statements, but its general phi- 
losophy on the subject as indicated also 
in the unofficial public utterances of its 
members and staff. This philosophy is 
expressed by Mr. King in these terms: 

“It is our position—and both my pre- 


decessor, Mr. William W. Werntz, and I 
have so stated publicly on several occasions 





Tuomas H. SAnpers has been a 
member of the Faculty of the Har- 
vard Business School since 1921, 
and Professor of Accounting since 
1927. 

In 1934-35 he served as Consult- 
ant on Accounting with the Securi- 
ties & Exchange Commission. 

In 1939-41 he was Director of Re- 
search with the American Institute 
of Accountants, 

In 1941-42 he was in Washington 
with the WPB, and was a member of 
the Price Adjustment Boards of the 
War and Navy Departments and the 
Maritime Commission. 











—that the “all-inclusive” income statement 
more nearly accomplishes this purpose 
than does the “current operating perform- 
ance” type of statement.’’2 


This comes near to being in head-on 
collision with the position of the Amer- 
ican Institute of Accountants as stated 
by its president, Mr. George D. Bailey, 
and quoted by Mr. King: 

“The Bulletin [No. 32] definitely rejects 
the all-inclusive statement. . . . It places 
responsibility on the accountants and on 


the company for the determination of a 
figure of net income for the year.’’2 


It will be generally agreed that such 
a conflict between two great bodies 
charged with accounting authority and 
responsibility is unfortunate, and that 
everything possible should be done to 
bring them nearer together. It may 
even be said that the conflict in itself 
causes more confusion and difficulty 
than the varying accounting practices 
which give rise to it. 

Mr. King makes his principal argu- 
ments from this variegated pattern of 
accounting practices, and from the 
“contradictory” and “unsatisfactory” 
pronouncements of the Accounting Re- 
search Bulletins upon these practices. 
He also argues for more complete dis- 
closure of accounting treatment, and for 
this in some cases he has just cause. 
But full disclosure would probably 
bring out still more examples of varied 


1 Farle C. King, “The Income Statement—Problem Child of Accountancy,” The New 
York Certified Public Accountant, Vol. XVII, No. 6, June, 1948, pp. 413-419. 


2 Thid., p. 414. 
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treatment of similar items, and so leave 
him with his major grievance enhanced. 

He proposes to remedy all this with 
income statements in which “there can 
be no doubt as to what the net profits 
or net income for the period covered by 
the statement are,” and to make man- 
agement responsible “to prepare such 
statements so that there can be no 
doubt as to the net income,” and he be- 


lieves that “the ‘all-inclusive’ income 
statement more nearly accomplishes 
this purpose.” In these statements 


nothing less than “the actual net in- 
will satisfy him—a phrase he 
quotes from Barron's with “(emphasis 
supplied)”, and he desires the estab- 
lishment of “the generally accepted ac- 
counting principles” (again Mr. King’s 
emphasis) which will leave “no ques- 
tion on this point.” 


come” 


[Let it be agreed that some of the Ac- 
counting Research Bulletins could have 
been better expressed, and so could 
some of the things which he quotes with 
approval. Rather than attempt to un- 
ravel all these statements, it might be 
more useful to try once more to state 
the essence of the situation. 

The situation is a dilemma, brought 
about by the necessity for making an 
annual statement of the results of long- 
continuing operations, in which many 
factors are sporadic, are determinable 
only occasionally, and are applicable to 
more than one accounting period, or to 
some other accounting period than that 
in which they are taken into account. 
Mr. King gives passing mention to this 
dilemma, and then proceeds to argue as 
if it did not exist, or at any rate were of 
no moment. The Institute's Committee 
on Accounting Procedure on the other 
hand that this dilemma is a 
serious matter, and is bound to cause 
misunderstanding unless care is taken 
to make a reader of statements clear 
about both aspects of the matter. The 
Commission would do well to begin by 
recognizing the soundness of this po- 
sition; and if it does not approve of the 
ways in which the Committee expresses 
the dilemma, the Committee would no 


believes 


’ 


GIS 


doubt welcome Mr. King’s aid in stat- 
ifg it more clearly. 

Sut if the Commission and its officers 
continue to talk about “the actual net 
income” about which “there can be no 


doubt” it will end by creating more 
and greater misunderstandings than 


those engendered by the present variety 
of accounting practices. It will be 
leading investors to believe that state- 
inents prepared in accordance with its 
ideas show “the actual net income” with 
“no question” involved, when in the 
minds of practical and experienced men 
there will be very material questions 
about the meaning of the final net in- 
come figure, the more so because of its 
all-inclusive basis. 

During the nineteen-thirties Pro- 
fessor Walton Hamilton amused ac- 
countants and surprised himself by dis- 
covering that accounting statements 
are, and of necessity must be, prepared 
upon certain hypotheses, that they are 
true only upon those hypotheses, and 
that a reader must understand the hy- 
potheses before he can fully understand 
the statements. These things had been 
in the minds of experienced account- 
ants for a long time, though they had 
not been as articulate about them as 
they might have been. * Professor 
Hamilton aptly termed these hypo- 
theses the “as if basis of accounts— 
which were prepared “as if’ the as- 
sumptions were true. It followed that if 
any of the assumptions ceased to be true 
some later correction must be made, 
sometimes relatively unimportant, but 
sometimes so extensive as to bring into 
question the entire hypothesis of the 


accounts and the resulting figures. 
Broadly speaking, accountants have 


passed corrections of the lesser type 
through the annual income statement, 
but have put the major corrections 
through surplus, on the incontrovertible 
ground that it is the cumulative earn- 
ings of many years, and not the income 
of the current vear, which must be cor- 
rected. 

It is true that this practice means 
that the aggregate earnings shown in 
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Income and Surplus 


the income statements for a series of 
vears do not add up to the actual profit 
or loss results for those years, which 
must be found by combining the sur- 
plus items with the income results. It 
is true that this is a difficulty which may 
mislead the unwary. But competent 
analysts have never expected to find 
the entire results of the years in the in- 
come statements, but have regularly 
taken the surplus charges and credits 
into account. In addition they have 
been put on ample notice of the unusual 
and irregular nature of these surplus 
adjustments; they were warned to 
handle them with care. 

It must be remembered that the main 
use of these figures to the investor is as 
a basis for estimating the future. For 
the past they (the combined income and 
surplus figures) have constituted in 
general an authentic record, much more 
so than they have sometimes been given 
credit for. The difficulty comes when 
the investor or his advisers begin to use 
them in estimating the future as a step 
towards decisions to “buy, hold or sell” 
securities. It is here that all factors 
entering into general earning power are 
needed, and where every caution in the 
interpretation of unusual items must 
be exercised. 

These precautionary signals in the 
accounts Mr. King proposes to throw 
to the winds. He notes with approval 
the efforts of the Wall Street Journal 
to “call its readers’ attention to non- 
recurring items, explaining their true 
significance” but overlooks the fact that 
the companies themselves first called 
attention to these items, for the purpose 
of explaining their true significance, 
and the Wall Street Journal was merely 
quoting the reports. It is true that, by 
placing in juxta-position a number of 
these items selected from different com- 
pany reports, the Journal was giving 
its readers further assistance in the 
task of interpretation, but this is the 
only addition it makes to what the com- 
panies have already furnished. Is Mr. 





King implying that the X Company, 
after describing its treatment of a cer- 
tain provision, should add in its report 
“The Y Company has an item which 
looks like this one, but treats it differ- 
ently” ? 

The two quotations which Mr. King 
uses, from Barrons and the Wall Street 
Journal, include respectively the ex- 
pressions ‘dollars per share” and 
“Earnings per Com. Share,” and the 
general tenor of the article is that com- 
panies may, by following his recom- 
mendations, show not only “the actual 
net income,” but also the true earnings 
per share. In other words he proposes 
another “as if” basis for accounting 
statements. He would presumably have 
the Commission promulgate its pre- 
scriptions for the income statement “as 
if” by following them a company would 
show a net income figure which the 
Commission would recognize and sup- 
port as “the actual net income,” and as 
the correct basis for a true figure of 
“dollars per share” earnings. 

This attitude is not fully in har- 
mony with another which ever since its 
inception the Commission has sought 
to avoid. By the formula commonly 
appearing on prospectuses, “It is a 
criminal offense to represent that the 
Commission has approved these securi- 
ties or has made any finding that the 
statements in the prospectus or in the 
registration statement are correct,”? it 
has avoided the direct and immediate 
responsibility for the accuracy of items 
in the registration statement. But the 
Commission cannot have it both ways. 
It cannot have its members and staff 
constantly reiterating that they know 
of an accounting basis which will give 
“the actual net income” about which 
there can be ‘‘no doubt” and “no ques- 
tion,” and at the same time resort to 
the legal formula to maintain that its 
duties are at an end when it can say 
that its regulations have been complied 
with, that the responsibility for the 
statements is upon the company, and 


3 The formula is used in varying terms, all of which are in conformity with Sec. 23 of 


the Securities Act of 1933. 
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not upon the Commission. This, of 
course, is the legal situation, but the 
average stockholder who is the primary 
object of the Commission's solicitude, 
will read what Mr. King has to say 
about “the actual net income,” and will 
suppose that the Commission knows 
what it is, and is requiring the com- 
panies to state it. 

If the Commission desires to avoid 
confusion in the public mind on this 
point it needs a different language in 
the mouth of its spokesmen. It needs 
to join in the task of educating the in- 
vestor to the idea that no matter what 
basis is adopted for the accounts, a 
very large work of interpretation re- 
mains for him, especially when it comes 
to using them as a basis for forecasting 
the future. The reason why the com- 
panies and their accountants are gener- 
ally opposed to the “all-inclusive” in- 
come statement is that they believe that 
the surplus treatment of some of these 
unusual items better expresses the ten- 
tative and conditional character of the 
annual figures, and emphasizes more 
forcefully the importance of the inquir- 
ing and interpretative attitude which 
alone can make the reader wise in the 
statements. 

One would suppose that Commission 
spokesmen would be especially hesitant, 
in these days of changing price levels, 
about representing to the public that 
they know an exact formula for de- 
termining “the actual net income.” 
Many company annual reports for 1947 
contain warnings that the changing 
value of the dollar necessarily involves 
special difficulties in the determination 
of income, and changing significance 
of the final figure. These are not the 
words of men seeking to evade their 
responsibilities to investors. The more 
responsible they are, the more they will 
feel impelled to urge these considera- 
tions upon investors, Mr. King might 
perhaps reply that the Commission's 
concern is with the correct handling 


use of 


of the dollar amounts, and that the 
meaning of “dollar” is a problem for 
somebody else. Again he would doubt- 
less have good legal support for his 
position; but it could not be claimed 
that such a narrow view was_ the 
largest contribution which the Commis- 
sion might make to the general under- 
standing of the practical aspects of the 
problem. 

It might make this discussion less 
abstract to look at an example which 
well illustrates the difficulties inherent 
in the tentative character and the long- 
time aspects of accounting figures, in 
relation to the problem of income and 
surplus. The historic charge of $270,- 
000,000 which U. S. Steel Corporation 
made to surplus in 1935 will serve very 
well. This step was taken at a time 
when the industry was operating at a 
level of only 38.8% of capacity, and 
after five vears of operation at an 
average of 31%. It is plain to see that 
the management must have felt the 
weight of economic obsolescence of its 
plants even more than of physical de- 
preciation ; both were referred to in its 
discussion of the item. The step which 
it took to give recognition to these con- 
ditions occasioned little surprise and no 
serious criticism. My colleague Pro- 
fessor Hosmer wrote an analytical and 
interpretative article? in which he made 
computations to show what the effect 
would have been on the income of 
earlier years if the Corporation could 
have foreseen the 1935 conditions, with 
sufficient clarity and conviction to de- 
cide to make prior provision for them. 
The effect of course was to reduce the 
income of those years even lower than 
its meager level as reported, and King 
could refer to the latter as an example 
of income overstated to the extent of a 
charge subsequently made to surplus. 
3ut Hosmer made no criticism of the 
fact that the Corporation made no 
provision by earlier charges to income, 
nor of the ultimate adjustment when it 


*W. A. Hosmer, “The Effect of Direct Charges to Surplus on the Measurement of 


Income,” 
Press, 1938). 
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was made as a charge to surplus. He 
recognized alike the impossibility of 
perfect human foresight in such condi- 
tions, the long-time aspects of the prob- 
lem, and the distortion which such an 
adjustment would make in income, and 
accepted the charge to surplus as the 
preferable method in view of all the 
circumstances. He specifically rejected 
a general proposal that no direct 
charges be made to surplus, and urged 
the desirability of a wide range of man- 
agerial discretion in dealing with situ- 
ations of great uncertainty. 


So much for 1935 and earlier. But 
suppose that the Corporation manage- 
ment could in 1935 have foreseen the 
nineteen-forties, when its plants—in- 
cluding most of those in existence in 
1935, would be operating for years at 
over 90% capacity. Would it then have 
considered the 1935 charge to surplus 
necessary? It seems a reasonable guess 
to say they would not, but would have 
concluded that the years after 1935 
should properly be charged with depre- 
ciation at rates which would have been 
necessary had the 1935 plant write-off 
not been made. In that case the net in- 
come of those subsequent years would 
have been less than reported, and again 
it is arithmetically correct to say that 
income was overstated by reason of the 
charge to surplus. 

3ut do these circumstances furnish 
a basis for finding an annual figure to 
be called “the actual net income,” with 
“no doubt” and ‘tno question” attach- 
ing to it? Would Mr. King undertake 
to certify in such terms any given figure 
of profit for the U. S. Steel Corpora- 
tion, for any year from 1930 to 1947? 
If so, on what basis would he compute 
it? 

Instead of thus striving for an un- 
attainable perfection, and misleading 
the average investor by encouraging 
him to believe that such absolute and 
unquestionable figures of profit can be 
had, the Commission could do more for 
him by joining in the educational work 
of helping him to understand the in- 
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herent difficulties of the situation. The 
all-inclusive income statement, with the 
final figure designated ‘‘the actual net 
income,” is not the best means of de- 
veloping such an understanding. The 
Commission could do better by con- 
tinuing to grapple with the problem 
along lines which recognize the dilem- 
ma. Instead of assuming that every 
direct charge or credit to surplus is just 
another example of evasiveness or mis- 
representation on the part of the com- 
pany, why will it not recognize that the 
whole truth can better be told by divid- 
ing all these cases into two groups, 
those which had better be charged to 
the income statement, and those in 
which the nature, magnitude and cir- 
cumstances of the amounts involved 
will be more clearly conveyed to the in- 
vestor by a direct entry to surplus? 

It has been agreed that there are still 
cases where something is to be desired 
in the way of full disclosure, especially 
among smaller companies with unlisted 
securities. That is a different question 
from prescribing what form of full dis- 
closure shall be made by companies 
who are perfectly willing to make such 
disclosure, but have their own ideas as 
to the most effective form of it. 

At one point Mr. King recognizes 
that there may be some value in alter- 
native methods, when he says that 
“these reports [to stockholders] pro- 
vide a free medium for experimentation 
in form and content .. and that 
“newspapers and other financial publi- 
cations are, and obviously can only be, 
free to comment upon financial data in 
the light of their own conceptions of 
significant disclosure.” He hedges these 
remarks about with conditional phrases, 
and uses them for the purpose of limit- 
ing the Commission's responsibility for 
company statements, Will he not agree 
that there are legitimate and desirable 
uses for “a free medium of experimen- 
tation in form and content,’” and for 
differing “conceptions of significant 
disclosure” which it is not in the public 
interest to deny to companies and to the 
financial press ? 
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The Role of the Accountant 
in Fire Loss Adjustments 


By Leo RosENBLUM, C.P.A. 


| Savelenigeicie policies are among the 
most widely held contracts, yet few 
people are familiar with their pro- 
visions. The public accountant, as a 
business adviser, must be well-in- 
formed about the principal features of 
the various types of insurance cover- 
age carried by his clients. In this article 
are considered a number of matters of 
particular interest to the accountant re- 
lating to one type of coverage, namely, 
fire insurance. 
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1 New York Insurance Law, Section 168. 


The control of insurance companies 
operating in this state is the province 
of the Insurance Department. As to 
fire insurance companies, the Depart- 
ment’s supervision extends to the ap- 
proval of policy forms, the holding of 
examinations for license as insurance 
broker, agent, or adjuster, the approval 
of methods of compensation for agents, 
control over premium rates, and the 
acceptance of process in lawsuits 
against companies. 

The Insurance Department is also 
empowered to investigate complaints 
against insurance company practices, 
to hold periodic examinations into the 
financial condition and operating re- 
sults of companies, and to petition the 
proper court for an order compelling 
the liquidation of an insolvent insurer. 

By statute,! fire insurance companies 
operating in New York are required 
to issue a uniform policy, known as 
the “Standard Fire Insurance Policy 
of the State of New York,” which is 
an outgrowth of the two earlier New 
York Standard Forms.? Except for 
special endorsements, the principal 
distinctive features of specific fire in- 
surance policies are the name of the 
insurer, the name and address of the 
insured, the items covered and _ their 
location, the amount and period of 
coverage, the premium rate charged, 
and the ‘total premium. Apart from 
these—and several other features, not 
of significance for this discussion — 
the statute proscribes*’ any variation 
whatsoever as to “provisions, stipula- 
tions, agreements and conditions” from 
the Standard Form. 


lhe present Standard Form became effective in 1943; the first was adopted in 1886, and 


the second took effect in 1918 


Che proscription is effected through reference to the “printed form of a policy of fire 


t 


insurance, as set forth” in the statute. New York Insurance Law, Section 168. 
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Of particular significance to the ac- 
countant are the following provisions, 
selected from among those constituting 
the Standard Form: 

(1) The company agrees to insure 

“to the extent of the actual cash value of 

the property at the time of loss, but not 

exceeding the amount which it would cost 
to repair or replace the property with ma- 
terial of like kind and quality within a rea- 

sonable time after such loss... . 
“AGAINST ALL DIRECT LOSS BY 

FIRE. «<< 

(2) There is certain “uninsurable 
and excepted property,” namely, “ac- 
counts, bills, currency, deeds, evidences 
of debt. money or securities;” and, 
“unless specifically named . . in writ- 
ing, bullion or manuscripts.” 

(3) Certain requirements are im- 
posed upon the insured in case of loss. 
He must 

“furnish a complete inventory of the de- 

stroyed, damaged and undamaged property, 

showing in detail quantities, costs, actual 
cash value and amount of loss claimed; and 
within sixty days after the loss, unless such 
time is extended in writing by .. . [the} 

Company, ... render... a proof of loss, 

signed and sworn to .. ., stating ‘ 
{among other things] the actual cash value 
of each item... and the amount of loss 
thereto. a 


(4+) “The insured, as often as may 


be reasonably required, shall . . . sub- 
mit to examinations under oath... .” 
These are informally-conducted hear- 
ings before representatives of the in- 
surance company, held for the purpose 
of ascertaining the circumstances of 
the loss, the sound value of the property 
insured immediately prior to the fire, 
and the damage suffered. At the ex- 
aminations testimony is given by the 
insured and his representatives relating 
to the loss, and data are presented bear- 
ing on the quantity and value of the 
property damaged or destroyed. 


(5) Of greatest interest to the ac- 
countant is doubtless the insured’s ob- 
ligation, “‘as often as may be reasonably 
required, 

“produce for examination all books of ac- 

count, bills, invoices and other vouchers, 

or certified copies thereof if originals be 
lost, at such reasonable time and place as 
may be designated by .. . [the] Company 

. and... [to] permit extracts and 


’ 


copies thereof to be made.” 


We will consider, seriatim, the five 
points noted above. 


Actual Cash Value 


Increase or decrease in value since 
acquisition, including decline through 
depreciation or obsolescence, is con- 
sidered in arriving at loss settlements. 
Relating to fixed assets, it is the gen- 
eral practice to carry such assets on 
the books of account at cost, and to 
accumulate reserves for depreciation of 
the fixed assets in companion accounts. 
In theory, at the expiration of the use- 
ful life of the fixed assets, the related 
reserve accounts would contain bal- 
ances approximating the difference be- 
tween the cost and the salvage value 
of the fixed assets. Recognizing that 
it is the prevailing practice to pro-rate 
or otherwise distribute over the esti- 
mated useful life of a fixed asset, the 
total charge for depreciation, it will be 
apparent that only by coincidence can 
the excess of the balance in a fixed 
asset account over the balance in the 
corresponding depreciation reserve ac- 
count represent the “actual cash value.’ 

At best, except, perhaps, in the case 
of recently-purchased fixed assets, book 
value is but one of the factors to be 
considered in the determination of 
“actual cash value.’ Not unexpectedly, 
appraisers retained by insured and in- 


+It is to be noted that a number ‘of states have enacted legislation which precludes the 
predicament of untimely compliance with the requirement that the Proof of Loss be submitted 
within sixty days after the loss. Thus in New York the insurer is required to make written 
demand that proof of loss be furnished and to supply suitable forms. New York, L1. 1939, 


sec. 172 


5 In some states fire insurance companies are permitted to write replacement insurance 


on buildings and building service equipment 


This coverage is also known as depreciation 


insurance. In the event of loss the insurer pays the cost of restoration, without deduction for 


depreciation. 
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‘er will often be found in disagree- 
‘nt as to the “actual cash vz shee” of 


cific items. 
n a rising market, no property- 


ner would consider himself com- 


nitted to submit as “‘actual cash value” 


the 


I1X¢ 


non-appreciated book value of a 
‘d asset; nor, conversely, would an 


Insurance company consider cost less 


dey 


tua 


reciation reserve to represent “‘ac- 
1 cash value,” where the market 


price of the fixed asset had fallen since 


ac qt 


in 


To be noted are tl 
1; 


surance policy that the insurance 


lisition of the asset by the insured. 


1€ provisions in the 


company may, at its option, 


“take all, or any part, of the property at 


al 


he agreed or appraised value . 


1 that 1t may 


repair, rebuild or replace the property 
troyed or damaged with other of like 
kind and quality within a reasonable time, 
iving notice of its intention to do 


n loss claims involving items of 


personal property, such as merchandise 
inventory, the accountant can be of 
ereat assistance to his client. For ex- 
ample, where such stock has been 
completely destroved (in insurance 
parlan it would be said to have been 
‘burned out of sight,” or would be 
referred to as “total loss and missing”’), 
books and accounts would be used in 
an effort at ascertaining what mer- 
chandise was on hand at the time of 
the loss. 

Where they are available, perpetual 
inventory records are employed. The 


] 


quantities involved in a loss may fre- 


quentis 


be determined from such rec- 


ords almost exactly, and the existence 








of a good cost system may permit the 
evaluation of the inventory on hand at 
the time of the loss without difficulty. 
If there is no perpetual inventory rec 
ord the specific items or classes 
rf are identifiable in the sales 
- +] ee 1] 
records and the costs are obtainable 
from purchase bills, manufacturing cos 
accounts or a stock book, the value of 
the inventory on hand at the date of 
the loss may likewise be estimated 


OOF 


readily. The computation may be 
shortened by the use of tests employing 
selected months or items considered 
ypical of the entire period. Of course, 
the possibility of shortages resulting 
from pilferage of merchandise, over- 
generosity in weight or measurement 
on sales, and similar causes, is con- 
sidered. 

When a perpetual inventory record 
is not maintained, or when sales rec- 
ords are not kept in such fashion as to 
facilitate identification, for costing pur- 
oses, of the items sold, it is generally 


p 
necessary to estimate the value of tl 
inventory on hand at the time of the 
loss by using the prone profit percent- 
age method. In a trading business it 
is obvious that, given an “ opening” 
inventory figure and the totals of pur- 
chases and sales between the dates of 
that inventory and the fire, the hi 
the percentage of gross profit assumed 
to have been earned during the period 
between these dates, the greater . will 
be the compt ited value of the merchan- 
dise on hand at the time of the fire. 
Often there is considerable variatior 
from period to pe riod in the percentage 
of gTOss p! “oft earned, rendet ring ditt- 
cult decision upon the eign Mf years, 
or account ing periods, t » be used in 
computing the average gross profit 
percentage. Once a decision has been 
reached, a weighted arithmetic average 
of the gross profit percentages for the 
periods selected is commonly employed, 
greater weight being given to the fig 
ures sfor the most recent periods. ( 
course, consideration must be accorde 
the extent to which abnormal circum- 
stances may have occured in certain or 
all of the periods, and the variation in 


rate Of gross profit from season to sea- 

son, as well as the probability of varia- 

tion in the rates of gross proiit earned 
1 the diverse classes m hand 


Uninsurable and Excepted Property 


claim made by the 
fire insurance policy. 
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The Role of the Accountant in Fire Loss Adjustments 


Inventory; Proof of Loss 

When a fire loss occurs, particularly 
if it affects personal property and, 
more particularly, merchandise, the 
insured will often request his accoun- 
tant to assist in assembling from the 
records the figures needed in support 
of the claim under the policy. 

The principal purpose of the inven- 
tory requirement is to enable the in- 
surance company to estimate the loss. 
Physical inventory is usually taken by 
the claimant or his adjuster. Support- 
ing data, for example, figures from 
perpetual or book inventory records, 
are commonly assembled by the ac- 
countant. 


Proof-of-loss provisions bring about 
the submission of additional particulars 
of claims to insurance companies. Com- 
monly, the accountant reviews the fig- 
ures presented in the proof of loss by 
his client; particularly is this true 
where the claim relates to items not in 
sight. since claim for such goods is 
based on books, invoices, and related 
records and documents. 


Examination Under Oath 


The object of this provision is to 
enable the insurance company to ascer- 
tain the facts as to its liability, to pro- 
tect itself against false claims, and to 
determine whether to defend or adjust 
the claim.6 At the examination the 
insured must give testimony concern- 
ing the causes, circumstances, nature, 
and amount of the loss sustained. The 
insurance company is entitled to know 
all the circumstances of the insured’s 
purchase of the property insured, in- 
cluding the price paid and the manner 
of payment.’ Generally the insured 
will be asked to describe the items des- 
troyed or lost, as well as those remain- 
ing in either damaged or undamaged 
form, and will be queried concerning 
his financial condition and the results 
of his business operations. 





In preparation for this examination 
the insured often calls upon his ac- 
countant to assist him in assembling 
proof of the quantities and valuations 
of the items constituting the claim. 
Frequently the insured’s accountant 
testifies at the hearings concerning the 
basis or theory on which his figures 
were assembled and the adequacy of 
the sources from which they were de- 
rived. 

The examination under oath is not 
generally undertaken by the insurance 
company unless there are matters re- 
lating to the circumstances of the loss 
or the amounts claimed which require 
clarification. Testimony adduced at the 
hearings is generally sworn to and is 
usually made the basis for further in- 
terrogation during the course of the 
trial, should the claim proceed that far. 
It is to be noted that the insurer’s 
power to invoke examinations under 
oath and the related rights enumerated 
in the examination under oath clauses 
are seldom exercised. 


Production of Books of Account 


The requirement that the insured 
produce his books and records and 
make them available to the insurer, 
affords the latter an opportunity to test 
the bona fides of the quantity and 
amount of the loss claim. The presence 
of the insured’s accountant and his 
assistance in the clarification of entries 
in the insured’s records facilitate the 
insurer’s audit, lessen the time con- 
sumed at such examinations under oath 
as may be held, and, generally, expe- 
dite settlement of the claim for loss. 


General 


Other points relating to fire insur- 
ance adjustments, but of lesser impor- 
tance to the accountant, are the matters 
of retrospective appraisals to determine 
the value of the property at the time 


6 Claflin v. Commonwealth Ins. Co., 110 U.S. 81. 


7 Idem. 
1948 
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of the fire, physical appraisals of the 
extent of the loss or damage, and the 
activities of fire patrols, salvage bu- 
reaus, and boards of fire underwriters. 

Elsewhere,’ the writer has discussed 
at greater length the points considered 
in this paper, as well as a large num- 
ber of related matters, including: for- 
feiture of the insurance policy in case 
of fraud or misrepresentation by the 
insured; fraudulent claims; moral 
hazard; arson; false records; missing 
or destroyed books of account; the role 
of the accountant in insurance claim 
litigation including such points as 
the admissibility of the insured’s books, 
records, and abstracts as legal evidence, 
the accountant as expert witness, and 
the admissibility of the accountant’s 
testimony. 

In insurance adjustment work the 
Ijuster, accountant, and law- 
ver are closely related. On the claim- 





ta cl 4 
tasks Ol a 


ant’s side, the insured, if a large con- 
cern, will generally have in its employ 
one or more accountants capable of 
assembling the data needed in present- 
ing a claim. The small firm turns such 
work over to its independent public 
accountants. In an adjustment where 
the insured is represented by a broker, 
adjuster, or attorney, the insured’s ac- 
countant consults and cooperates with 
this representative. 

The insurance company’s adjuster 
generally engages an accountant in 
situations where data of complexity 
must be obtained from books of account 
and related records. The accountant’s 
interpretation of the significance and 
plausibility of sets of figures is sought 
by both adjuster and attorney for the 
insurance company. His observations 
are likely to suggest avenues of in- 
quiry in cases where loss claims require 
further investigation. 


8 See “fdjustment of Insurance Loss Claims on Merchandise: Accounting Problems and 


cedures” (New York: King’s Crown Press, 1948). 
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A NOTE ON CONTINGENT LIABILITIES 


“In general, we believe the audited balance-sheet should reflect contingent liabilities of 


the following nature: 


“1. Items which are definite in amount but which are not certain to become actual lia- 


] 


bilities, such as discounted notes, endorsements, and guaranties. 


“2 Items which are certain to become actual liabilities, but the amount of which is still 


very uncertain, such as admitted damage c 


tC., 


laims, infringements, claims for services, tax 
the amount of which has to be determined by litigation or agreement. 


“3. Commitments for expansion of facilities or for the purchase of materials if such 


commitments are unusual in relation to the 
at substantial loss may result from the fulfillment thereof. 


, r th 


ordinary operations of the company, or if 


“4 Other items about which there is uncertainty as to amount or that they will become 


an actual liability 


disclosure unless the conversion of the item 


In this latter class, we do not feel it is necessary to make balance-sheet 


o an actual liability appears to be imminent. 
\uditing Practice Forum 
Vicror Z. Brink, C.P.A., Editor 
The Journal of Accountancy 


August, 1948: page 163. 
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The Transfer of Profits from Foreign 


Subsidiaries and Branches 


By ALBert G 


HE events of the past few months 

have accentuated the financial diffi- 
culties in foreign trade. The devalua- 
tion of the French france on January 
25, 1948, has intensified interest in the 
prospect of a rise in the price of gold 
and heightened the expectation that 
sterling must be devalued ultimately. 
While trying to maintain sterling at the 
present level in terms of United States 
currency, greater austerity of living is 
imposed on the British peoples and the 
further tightening of their exchange 
controls. 

The British government has recently 
requested companies not to increase 
their dividends this year, in view of 
their demand on the trade unions that 
wages should be pegged. 

Meanwhile, the economy of the coun- 
try is throttled by 2,000,000 public 
servants who toil over 25,000 govern- 
ment regulations whilst the public re- 
sponds with evasion (I1’all St. Journal, 
April 20). Added to their difficulties 
is a new tax on unearned income (or 
investment income) when this reaches 
$1,000 or above, and if one’s total in- 
come is over $8,000, it is subject to a 
special contribution which, for England, 
is the equivalent of a capital levy. 
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The Role of the United States 

in Foreign Trade 

Prior to the late war, the £ sterling 
was the international currency. At that 
time, it was uncontrolled and was ac- 
ceptable as a medium of exchange by 
all countries, by reason of the fact that 
England and her possessions could sup- 
ply any country with almost all of their 
import requirements. During and after 
the war, her production facilities to- 
gether with those of her colonies were 
broken down as a result of the war, and 
she could no longer supply her export 
markets while maintaining necessary 
imports. 

The only country whose economy 
was not as badly impaired but whose 
production facilities were more than 
sufficient to supply her internal needs 
was the United States. This country, 
being self-contained, not only could sup- 
ply the import needs of other nations 
but freely gave of her substance to her 
allies in the late war and granted loans 
to other countries whose fiscal affairs 
were unbalanced as a result of the war. 

Since the United States could do 
these things, other nations sought its 
products and its loans, which made it a 
creditor nation with exports exceeding 
imports—which excess must be liqui- 
dated in dollars. Thus the dollar be- 
came the standard monetary unit in for- 
eign trade, being the chief uncontrolled 
or free currency in the world. 


Present Status of Foreign Invest- 
ments by United States 
Companies 


Most foreign countries hold forth 
glowing promises of business oppor- 
tunities if only American capital will 


assist in the development of industry in 
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wir nation. We are further expected 








to ] ile ry and the tech- 
nical skill of our national 
policy of Is at low inter- 
est rates and easy repayment terms, 
they are reluctant to give private capital 
s share of the profits 
\ recent issue of the Herald-Tribune, 
in an article by Mr. Raymond L.. Hoad- 
ley, states in part 
TI 1ounting difficulties of doing busi- 
ness in Argentina has caused several of the 
largest United States corporations to close 
] 


down their Argentine plants. Drastic im- 
wort restrictions, controls on removal of 
h taxes and a generally hostile 
attitude toward American business and in- 
dustry cause this reluctant decision to with- 
draw temporarily at least from plant oper- 


ations. 


aA 


The article lists the following com- 
pames who expect to Johns- 
Manville Corporation, 


close: 

International 
Harvester Co., Ford Motor Co. and 
General Motors. 

In many South American countries, 
no foreign company is allowed a greater 
share of ownership therein than a 
minority interest, 49%. Among such 
are Mexico, Brazil, Columbia, Peru, 
Panama, Argentina; the latter having 
the further qualification that capital 
withdrawals are limited to 12% of the 
original capitalization, In fact, most 
Latin-American countries require fiscal 
controls to reside in their own nationals. 

There seems to be only one way that 
an American company may retain more 
or less c implete ownership of its for- 
eign investments in South American 
countries, and that is by means of a 
branch operation rather than an incor- 
porated company. Where this method 
of operation is selected, it is necessary 
to certify to the Minister of Finance 
of the country the amount of capital to 
be employed in the operation, and taxes 
are accordingly levied on that amount. 

From all of the foregoing, it may be 
rightly inferred that the transfer of 
profits from foreign subsidiaries and 
branches is subject to the Exchange 
Control Acts of their respective nations. 
Let us examine a few of them. 
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Canada 

The Foreign Exchange Control! Act 
was assented to August 31, 1946. There 
was established a board known as the 
Foreign Exchange Control Board, 
which is subject to the provisions of 
this Act, and under the control and 
direction of the Minister. Every bank 
in Canada to which the provisions of 
the Bank Act apply shall be an author- 
ized dealer under this Act to deal in 
foreign currency as provided therein. 

Canada of itself, should be in the 
most favorable position to have its cur- 
rency accepted in the world market at 
face value, since it is a gold producing 
country and, normally, is well able to 
redeem its obligations in that metal. 
However, it becomes necessary for 
Canada to have exchange regulations 
because it has allotted to the mother 
country, [england, its complete output 
of gold, receiving therefor sterling 
which has but small value outside of 
the British Empire. Since England can- 
not furnish this Dominion with all its 


requirements, it must of necessity buy 


from its neighbor, the United States: 
consequently, Canada has an unfavor- 
able trade balance. It must do every- 
thing it can to restrict imports and ob- 
tain dollar credits. 

Therefore, while it is a country where 
the export of capital is permitted, never- 
theless, this permission is hedged about 
with the following conditions: 


1. No Canadian company may pay divi- 
dends on the stock of its wholly owned 
American companies while it is indebted 
to a bank. 

2. Whereas it was possible to declare 
interim dividends on a year’s operations, 
this has been subsequently disallowed, and 
it can only pay dividends on the results of 
a year’s operations; and then only if the 
company is in funds and has no bank in- 
debtedness. 

3. However, Canadian companies who 
have some shareholders in foreign coun- 
tries may receive a Canadian dollar check, 
issued by a resident company in favor of 
a non-resident, which should be presented, 
together with a relative application called 
Form G, to the bank on which it is drawn 
before it is dispatched to the payee. When 
the application is one that may be approved, 
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the aut horized dealer will mark the check 
to indicate that it is negotiable in the hands 
of the non-resident. If, however, the un- 
derlying transaction is one in respect of 
which the authorized dealer could have 
provided foreign exchange, he will mark 
the check to indicate that the non-resident 
payee may obtain the United States dollar 
or sterling equivalent of the Canadian dol- 
lar through the bank's facilities at the offi- 
cial rate. 

4. Whereas Canada formerly permitted 
dividends to be paid to American share- 
holders at the official rate of exchange for 
he full amount of the dividend, this is fur- 
ther restricted by a withholding tax of 
5% on the amount. 

5. The Foreign Exchange Control regu- 
lations provide that a resident commercial 
company, branch, or firm may apply to the 
Board for a permit to operate an inter- 
company account with a non-resident affili- 
ated company, head or branch office, with 
a view to effecting inter-company settle 
ments of net credits or debits. 


England 

The current act governing exchange 
control in the United Kingdom is dated 
March 11, 1947. Among its exclusions 
are the following: 


Part II, Section 5. “Except with the 
permission of the Treasury, no person shal! 
do any of the following things in the 
United Kingdom- 

(a) make any payment to or for the 
credit of a person resident outside the 
scheduled territories; or 

(b) make any payment to or for the 
credit of a person resident in the scheduled 
territories by order or on behalf of a per- 
son resident outside the-scheduled_ terri- 
tories; or 

(c) place any sum to the credit of any 
person resident outside the scheduled ter- 
ritories 


At the present time, treasury per 
mission is granted to transmit dollars 
to American shareholders in British 
companies in payment of di 
which = received without deduction 
el withholding tax. However, as 

ted | eC: ao +r in this article, the British 
Rcsesauaie has requested companies 
not to increase dividends in view of 


Hien ices ant “avatl > treacle wNniAMt 
their agreement with the trade unions 


vidends 





) stabilize wages at their present 
While the Foreign Exch » Control 
Board will supply funds to pay dollar 
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and Branches 


dividends to American shareholders in 
English companies, it will make no com- 
mitment on repatriating American dol- 
lars that have been advanced as a loan 
to American-owned British companies. 

Britain’s finances at the present time 
are in a chaotic condition. Last year, 
the excess value of imports was 2.7 bil- 
lion over exports. Sir Stafford Cripps 
said that Britain does not intend to 
cheapen the pound as a way of fighting 
her economic crisis. Britain’s hope of 
liquidating her ‘adverse trade balance 
and cutting the drain on her gold re- 
serves is to sell more abroad. He said 
that Britain would lose far more than 
she would gain by devaluing or cheap- 
ening the pound since devaluation 
would raise the cost of her imports in 
dollars, therefore, further widening the 
adverse balance. The income from her 
exports, on the contrary, would be re- 
duced in terms of dollars by cheapening 
the pound. 

It would appear that England’s hope 
of overcoming her dollar crisis and the 
drain on her gold reserves would be to 
improve her economic position in the 
following ways: 

(a) Reduce government expenses. 

(b) Increase her coal exports to the 
maximum possible. 

(c) Not to try to compete in many arti- 
cles with mass production countries such 
as America, but rather to import only such 
materials as are needed for fine fabricated 
articles such as machinery, clothing, or any 
similar goods on which special skills are 
required, thereby increasing many fold 
their export value over the import cost of 
material used in producing the article. 

(d) Reduce manufacturing and overhead 
costs. Most businesses at the present time 
are grossly overstaffed, but because of the 
high taxation against which this additional 
cost is deductible, they look upon this with 
a tolerant eye. Nevertheless, it contributes 
in a large measure to the reduction of 
profits that Britain might obtain on her 
export shipments if her costs were in line 
with efficient operation. 

Union of South Africa 

South Africa is another country 
which should also be in a very strong 
position to buy all of her requirements 


659 











The New York Certified Public Accountant 


in the world market. Her pound would 
be acceptable anywhere at its present 
parity, since she is a gold producing 
country. But, she too, like her sister 
nation, Canada, has for several years 
allocated her entire gold production to 
the mother country and finds herself 
in a position of being short of the only 
currency that is an acceptable medium 
of exchange throughout the world; Le., 
United States dollars. Therefore, she 
has been compelled to restrict the im- 
portations of goods and the exporta- 
tions of money. 

South Africa has a withholding tax 
of 7% on dividends payable to foreign 
shareholders of its companies. 

When the French france was de- 
valued, it was feared that the British 
pound sterling must also be devalued 
and hence, there was a flight of capital 
from the British Empire to South 
\frica, in the expectation that if the 
British pound were devalued, the South 
African pound would not suffer to such 
a large extent. Therefore, the Union 
of South Africa restricted the importa- 
tion of such funds unless it could be 
shown that they were to be deposited 
there for the purpose of investment and 
building up the economy of that 
country. 

There has been much speculation in 
South Africa on what might happen to 
its pound in the light of the weakened 
British currency position. It was said 
that if Britain were to devalue, that 
reduction in the par value of sterling 
and the South African pound together 
would bring about an increase in the 
sterling price of gold, but such devalua- 
tion would not increase the purchasing 
power of this metal in non-sterling 
countries and would lead to a general 
increase in the South African cost 
structure which their pr‘ncipal indus- 
try, mining, could not escape. Gener- 
ally speaking, the South African pound 
is not over-valued in terms of other 
currencies and, probably, in a_ free 
market its value would rise. As a re- 
sult of this situation, South African 
commerce must choose between a tem- 
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porary stoppage of the importation of 
non-essential goods outside the sterling 
area, or the collapse of the economic 
stability of the country. 

The following is a very interesting 
quotation from a recent South African 
paper. The speaker was Mr. Grant 
MacKenzie. 

“We are confronted with a ‘showdown’, 
let there be no mistake about it, between 
the non-dollar areas and the unreasonable 
(and impossible) American insistence on 
payment in dollars, and nothing but dollars, 
for supplies which every country needs, but 

‘hich few nations can pay for other than 
in exports. We must have an end to 
America doing all in her power to sell 
her products abroad and yet, at the same 
time, making it quite impossible for cus- 
tomer nations to pay for those goods, no 
matter how willing they be to do so. 


Commonwealth of Australia 


Australia, like most of her sister 
nations in the British Empire, has 
foreign exchange control legislation. 
The proclamation is dated Dec. 18, 
1946, when Part 4 of the Banking Act 
came into operation and the effective 
foreign exchange control regulations 
came into operation on January 1, 
1947. 

These regulations are about the same 
as those of the mother and sister coun- 
tries in the British Empire. No money 
can be taken out unless with the permis- 
sion of the Foreign Exchange Control 
Board. However, like most nations, 
Australia is very hard-pressed for dol- 
lar credits to pay for such imports from 
the United States as is needful to her 
economy, and which she cannot get 
from the mother country against whom 
she has a very large favorable trade 
balance. Monies may be withdrawn by 
American companies for the payment 
of dividends and United States dollars 
will be provided therefor. 

Australia, however, has a large with- 
holding tax amounting to six shillings 
in the pound (or 30% ). This is a very 
severe burden for American companies 
who have ownership of stock of Aus- 
tralian companies. Although earnings 
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from foreign subsidiaries may be re- 
ceived by way of dividends, nearly free 
of United States federal income tax, 
since the tax on the total amount of 
corporate income (including  divi- 
dends) from foreign subsidiaries is 
offset by a credit allowed for foreign 
income taxes paid at source. It hap- 
pens that where a withholding tax is 
deducted from dividends as in the in- 
stance of Australian companies, the 
provision in the United States federal 
tax return to offset that deduction for 
withholding tax is insufficient, and so 
dividends from that country are re- 
ceived at 70% of their declared amount. 
See form 1118, U. S. Treasury De- 
partment, (“Form of Taxes Paid or 
Accrued to a Foreign Country or a 
Possession of ‘the United States.” ) 


Uruguay 

Like most of her sister nations of 
South America, this country, which is 
called the “Switzerland of South Amer- 
ica’, is confronted with an acute short- 
age of foreign exchange, principally 
dollars. 

This situation has arisen through ex- 
cessive purchases abroad following the 
end of the war and it has been stated 
that much of this purchase was of a 
non-essential nature rather than of 
those goods which could have increased 
the country’s productivity and so, its 
wealth. 

Unlike many of the South American 
republics, order and stability exist, al- 
though it is inclined to more extreme 
social consciousness in the matter of 
providing social security for its work- 
ers. This is one of the few countries 
in South America where complete 
ownership of the stock in a foreign cor- 
poration may be had. It is also possible 
to withdraw funds in the form of divi- 
dends which will be provided in dollars. 
It has no exchange control legislation. 

Uruguay’s chief exports are wool, 
meat, hides, and cereal grains, The un- 
favorable balance of trade for 1947 was 
imports of 189 million versus exports 
of 125 million. 
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Uruguay is proud of its record of 
stability and emulates Switzerland on 
a small scale as it is a haven for capital 
from many South American countries, 
principally Argentina. There is no 
personal or corporate income tax ; how- 
ever, there is an excess profits tax on 
profits in excess of 12% of capital 
which rises steeply, reaching 75% at 
the 20% level. It is stated that in view 
of the Government's generous attitude 
on social legislation, it would appear 
that tax increases may be expected. 


Mexico 

Since the fiscal economy of our 
southern neighbor is so closely con- 
nected with that of our own, due to 
our large capital investments there, and 
the fact that approximately 80°C of 
Mexico's exports are to the United 
States, let us briefly examine her 
condition. 

The weak spot in Mexico's economy 
today is her shrinking dollar reserves. 
During the war years, she had accu- 
mulated gold and silver reserves to a 
high point of about $450,000,000, 
but today it is believed that these re- 
serves are approximately $137,000,000 
(Bankers Trust Co., March, 1948). 

This downward trend in Mewxico’s 
trade balance and foreign exchange po- 
sition is caused by its large demand for 
all kinds of products which she nor- 
mally imported from the United States 
and which became available after the 
war. 

At the present time, there is no ex- 
change control as such in Mexico, but 
the restrictive credit policy of the Bank 
of Mexico, together with the present 
restriction of imports of luxury items 
by the Mexican government has done 
much to stop the outflow of dollars. 
Even now, any one having pesos can 
go to any bank and buy any quantity 
of dollars for a remittance abroad. 
Likewise, one can buy any quantity of 
gold or silver for safe-keeping in 
Mexico. This is probably one of the 
few countries in the world where this 
free situation exists. Furthermore, 
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Mexico’s borders are too large to police 
to have them enforce exchange control 
properly. 

It is felt that Mexico has a good 
chance of overcoming her unfavorable 
trade balance, since the greater share of 
her exports go to the United States, 
and thus she is in a position to acquire 
dollars. 

The following are the invisible 
sources of income to Mexico. She has 
an estimated income from tourist trade 
of about $80,000,000 a year. It is also 
expected that the Export-Import and 
World Bank will provide a loan of 
$25,000,000 for electric power expan- 
sion. 

Among the intangible items that are 
favorable to her is the possible benefit 
from the Marshall Plan; and if she 
would allow foreign capital to aid her 
in oil production, her exchange difficul- 
ties would probably be at an end. It is 
thought that if Mexico should get into 
a very difficult exchange situation, she 
might get financial aid from the United 
States, since it would be against our 
interests to permit financial chaos in 
that country. 


V enezucla 

This is one of the few countries in 
the world where there is a “free- 
wheeling” economy. Venezuela has a 
favorable export balance represented 
by black gold (oil). American firms 
can have complete ownership of their 
interests there and withdraw not only 
dividends but capital at will. In fact, 
at the present time, the United States 
dollar is at a discount in Venezuela. 


Some Consequences of Monetary 
Devaluation 


At this point, it might not be amiss 
to inquire into the world monetary 
condition and see how we came to be in 
the situation we now find ourselves. 

If nations at war depended on sound 
money backed by gold, there would not 
be enough of the metal in any country 
to provide the sinews of war for any long 
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period. Therefore, the following steps 
were learned in World War I to provide 
the necessary funds to finance the con- 
tinued struggle of World War II. We 
learned how to monetize the public 
debt (which simply means that we turn 
this debt into money). It was accom- 
plished as follows. The government is- 
sued bonds which it did not sell directly 
to the people but to the banks. Then, at 
the same time, it created and provided 
the money the bond calls for by in- 
creasing the necessary currency via the 
printing press. 


The next step that was necessary 
was to get possession of all the gold in 
the country, and make it a criminal 
offense for any one to hold that metal. 
Thus the money is only indirectly tied 
to gold. The bond then only represents 
the promise of the government to pay 
in the same kind of money which it 
issued to secure that bond. After 
World War I, nearly all countries went 
back to the gold standard. Even Ger- 
many was provided with gold after she 
had repudiated her paper money, so 
that she would have gold on which to 
base her new currency. In World War 
II, this process of inflation has gone so 
far that it will doubtless be a long time 
before production will have increased 
sufficiently to create new wealth to per- 
mit countries to return to a sound 
money standard. 


There was a great deal more to the 
latest devaluation of the French franc 
than meets the eye. It was not the mere 
abasement of its present currency to a 
still lower value in terms of our dollar 
but, rather, it was the creation of a new 
monetary unit which went by the same 
name (i.e., the franc) and imposed the 
further condition that commitments 
made prior to the devaluation must be 
settled on the basis of the parity of the 
preceding franc. 

This devaluation, which the Inter- 
national Monetary Fund pleaded with 
France not to do because it was feared 
that it would wreck the artificial pari- 
ties of monies, brings in its wake this 
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distrust of all managed currencies. It 
has caused the almost complete stop- 
page of forward selling of foreign ex- 
change from European countries since 
no one can be sure that once having 
sold any European currency for future 
delivery, if devaluation might take 
place in that currency, it might be sub- 
ject to the same manipulation; 1.e., the 
creation of a new monetary unit of the 
same name. Hence, there can be no 
hedge in selling expected remittances 
from abroad in order to fix the ex- 


change return at which the dollars may 
ultimately be received. 

Obviously this uncertainty of the 
future value of currencies acts as a 
strong deterrent to private investment 
of American capital to assist in Euro- 
pean recovery. 

The result of this moral downfall is 
such that in order to protect them- 
selves, citizens of countries that still 
are permitted to-hold gold will not ex- 
change their hoards for any kind of 
paper money—not even U. S. paper 
dollars. 


BAS 
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Income Tax Problems That Come 
With Bankruptcy 


By Morton PEPPER 


Introduction 


When a taxpayer is adjudicated 
bankrupt, tax problems are created for 
the taxpayer, for his creditors and for 
the trustee in bankruptcy, problems 
which involve various provisions of the 
Internal Revenue Code. This article 
will consider some of these problems. 
} 


\t the start it should be noted that 
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the Bankruptey Act has been amended 
extensively in recent years not only by 
additions but by insertions into the 
body of the Act. Therefore, the older 
cases must be read with caution and 
checked against the current statutory 
provisions. The insertions are easy to 
overlook. 

The tax problems which arise be- 
cause of a taxpayer's bankruptcy are 
important not only in and during the 
course of the bankruptcy proceeding. 
Their solution has effects after the pro- 
ceeding is completed. A discharge in 
bankruptey does not discharge a lia- 
bility for taxes.' Hence their treatment 
in the bankruptey proceeding is of con- 
cern to the bankrupt, especially if he ts 
an individual. Denial of priority to the 
government, for instance, may leave an 
unpaid tax liability which the tax au- 
thorities may seek to collect in later 


years. 
Worthless Stock and Bad Debts 
One’s first impulse is to say that if a 
corporation is adjudicated bankrupt, a 
stockholder must be entitled to a 
worthless stock deduction in the vear of 
adjudication. However, it is perfectly 
clear from the decisions that this is not 
the law. The stock may have become 
worthless before the year of bank: 
ruptey.? in the vear of bankruptey,* or 
not until some year thereafter.* It all 
depends on the sum total of the facts. 
The stock of a corporation may have 
become worthless before the bankruptcy 
and the adjudication may merely be 
formal recognition of the loss of capital. 


45 BTA 812 (1941). 


Oscar K. Eysenbach, 10 BTA 716 
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Bankruptcy per se does not compel the 
conclusion that stock is worthless. It 
is merely one of the facts to be consid- 
ered in reaching a conclusion on when 
stock becomes worthless. Preferred 
stockholders have a better chance of re- 
covering something than do common 
stockholders. 

This rule is even truer for bad debts.° 
While bankruptcy usually means that 
stockholders will lose their entire in- 
vestment the loss to a creditor is not 
nearly so certain. It will not be as- 
ied without proof that no dividend 
ankruptcy will be paid. Of course, 
it is much easier to support a claim for 
a partial bad debt deduction, but, here 
too, there must be evidence to show 
how much of the indebtedness is uncol- 
le. Just as in the case of worth- 
le tock it may be that the debt be- 
came worthless before the bankruptcy. 

Where an involuntary petition was 
filed but there was no adjudication and 
there was a composition a creditor was 
not allowed a deduction for a note that 
was not to mature until four years 
later. : 

So far as deductions for worthless 
tock or bad debts 1s concerned, bank- 
ruptey leaves us with the usual prob- 
lems of proving the vear, except that it 
furnishes us with one substantial bit of 
idence to support the claim that the 
loss occurred in the year claimed.’ 
he difference between the claim for 
luction for worthless stock and for 
bad debt is brought out sharply by the 
Atlantic Coastline case,® wherein it was 
held that the stock had become worth- 
less before the bankruptcy and a deduc- 
ion claimed for that vear, 1940, was 


















x 111, Sec. 29.23 (k )-1. 


-R. 3211, CB II-2, p. 136. 
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denied while a bad debt deduction for 
that year was allowed because the debt 
became wholly uncollectible in that 
year. 


Consolidated Returns 


The Internal Revenue Code condi- 
tions the making of consolidated re- 
turns upon the consent by all the cor- 
porations which have been members of 
the affiliated group at any time during 
the taxable year? to all the consolidated 
income and excess—profits tax regula- 
tions. 

The Regulations!” require each sub- 
sidiary which has been a member of 
the affiliated group at any time during 
the taxable year to consent to the Regu- 
lations and to authorize the making of 
a consolidated return. 

These Regulations mean precisely 
what they say. If one of the subsidi- 
aries is bankrupt, failure of the trustee 
in bankruptcy to execute a consent 
makes it impossible to file a valid con- 
solidated return.!! It is immaterial that 
the failure is due to counsel’s advice to 
the trustee that he could not execute 
such a consent, or to his unwillingness 
to do so for other reasons. The Regu- 
lations provide that a return for a 
bankrupt corporation shall be executed 
by the trustee pursuant to an order or 
instructions of the court, and shall be 
accompanied by a copy of such order 

r instruction.!2 The Bureau has ruled 
that a consolidated return by a trustee 
in bankruptcy is a proper consolidated 
return if it complies with the Regula- 
tions. And the income of a bankrupt 
subsidiary may be included in a con- 
solidated return if the trustee or re- 


’ 


“The fact that the Boll-We-Ge Company was adjudicated an involuntary bankrupt in 
1924, in our opinion conclusively establishes that the loss of its (stock’s) value then 
vecurred, in the absense, at least, of evidence overcoming or rebutting the finding of com- 
plete insolvency, implicit in the adjudication.” Coosa Land Co. v. Comm., 103 1°. (2d) 


555 (C.C.A. 5th, 1939) : U.S. v. Collier, 


84 1.C. 140 (1941). 
Sec. 141, 


) Regs. 1, Sec. 23.12(b) and Sec. 23.1 (a). 
George A. Fuller Co. v. Comm., 92 F. 


Building ( orp. BTA 540 (1937). 


35 
- Reg. 104, Sec. 23.12(d). 
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104 F. (2d) 420 (C.C.A. 5th, 1939). 


(2d) 72 (C.C.A. 2nd, 1937), aff'g. Lawyers’ 
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ceiver in bankruptcy files Form 1122 
and the necessary consent. 


Partnerships 


The Supreme Court has decided that 
the assets of a bankrupt partnership are 
to be applied to payment of the partner- 
ship’s debts before payment of taxes 
due from an individual partner.’3 The 
priority of the government is for taxes 
due and owing by the bankrupt. The 
Bankruptcy Act and the Internal Rev- 
enue Code both recognize that the 
partners are something separate from 
the partnership. 

There is a decision by the District 
Court for New Jersey holding that 
where the partners failed to draw down 
the profits of the partnership, as they 
had a right to do, the court would treat 
the partnership funds as if they were 
the funds of the individuals and permit 
the claims for the individuals’ taxes to 
bea priority claim against these funds.!4 
The Supreme Court in the Kaufman 
case declined to pass upon the correct- 
ness of this decision, merely stating that 
it was not applicable where the facts 
were different. 


Accruing of Interest 


Must a taxpayer who keeps his books 
on the accrual basis, accrue as income 
interest owing from a bankrupt debtor ? 
May the bankrupt or his trustee take a 
deduction for such interest? The ans- 
wers to these questions are not the 
same. There need be no accrual as in- 
come if it is pretty certain that the in- 
come will not be received.!5 How cer- 
tain pretty certain is cannot be stated 


13 U.S, y. Kaufman, 267 U.S. 408 (1925). 


generally. The cases furnish a guide; 
when confronted with such a situation 
offer all the proof possible that the in- 
terest is uncollectible. Where uncol- 
lectibility is not definitely shown the 
interest must be reported.!6 On the 
other hand a deduction may be taken 
even though there is no likelihood that 
the interest will be paid,!” assuming a 
taxpayer on the accrual basis. Recently 
the Tax Court has tried to bring the 
cases into parallel but its decisions 
denying the deduction have been re- 
versed or vacated.!8 

The soundness of this difference in 
treatment of recipient and payor is not 
entirely clear. In the case of the cred- 
itor the decisions argue that for income 
to be accrued there must be a right to 
receive and the right must be one that 
is enforceable practically as well as 
legally. In the case of the debtor the 
cases look only to the legal rights. A 
gloss has been added to the Supreme 
Court’s statement in the Spring City 
Foundry case!® that “it is the right to 
receive and not the actual receipt that 
determines the inclusion of the amount 
in gross income.” 

The Board of Tax Appeals explained 
this to mean that if the right to receive 
is not worthless when this right arises 
then the income must be accrued and 
the question of a bad debt deduction 
arises; but if the right is worthless 
when it arises then there is no income 
to accrue.?? 

It may be that the law will change 
to adopt the rule laid down by the Tax 
Court in the Brainard and Zimmerman 
Steel cases. 


14 Jy» re Bresin et al., 297 Fed 300 (D. N.J. 1924). 

15 American Central Utilities Co., 36 BTA 688 (1937) ; The American Fork & Hoe Co., 
33 BTA 1139 (1936) ; Corn Exchange Bank v. U.S., 37 F. (2d) 34 (C.C.A. 2nd, 1930). 

16 Butler Consolidated Coal Co., 6 T.C. 183 (1946) ; Central Electric & Telephone Co., 47 


B.T.A. 434 (1942). 


17 Panhandle Refining Co., 45 BTA 651 (1941); Brainard v. Comm., 47-2 U.S.T.C. Par 
9306 (C.C.A. 7th, 1947) vacating 7 T.C. 1180 (1946) ; Zimmerman Steel Co. v. Comm., 
130 F. (2d) 1011 (C.C.A. 8th, 1942), rev’g. 45 BTA 1041 (1941) ; I.T. 3635, 1944 C.B. 


p. 101. 


18 Brainard v. Comm., supra; Zimmerman Steel Co. v. Comm., supra. 


19 292 U.S, 182, (1934). 


20 Atlantic Coast Line Rr. Co., 31 BTA 730 (1934). 
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Subrogation 


Where unsecured creditors with the 
knowledge and consent of the bankrupt 
paid its income taxes which were a lien 
in favor of the United States, they 
were subrogated to the rights of the 
United States.2!_ The same is true for 
a surety which has given bond for the 
bankrupt’s taxes.?2 The result is that 
although a surety company may be 
obliged to pay on its bond because no 
defense on the merits of the claim is 
permitted, it can recover a refund if 
the bankruptcy court has expunged the 
claim for taxes. And the decision of 
the bankruptcy court is res judicata. 


Interest 


Whether claims for taxes carry in- 
terest until the date of payment, or 
only to the date of the filing of the 
petition in bankruptcy is an unsettled 
question at the present time. It is clear 
that before the enactment of the Chand- 
ler Act in 1938 interest ran until the 
payment of the claim?’ and the rate 
might be higher than 6%, provided only 
that the statute clearly denominated the 
charge as interest?* and that the rate 
was not so excessive as to be a penalty, 
whatever it was called in the statute. 
The decisions on whether the Chandler 
Act has changed this are in conflict and 
we shall have to await further rulings 
before we can know when interest 
ceases to run. The First Circuit has 
decided that there has been no change.?5 
The Circuit Court of Appeals for the 
Second Circuit after stating in one case 
that the question was an open one, re- 
cently decided that interest ceased to 
run with the filing of the petition in 


bankruptcy.26 Two of the five judges 
constituting this court disagreed with 
this view. A decision by the United 
States Supreme Court is necessary for 
a final determination. 

It would seem that if Congress had 
intended, by enactment of the Chandler 
Act, to change the long established rule 
that the change could have been made 
more clearly and directly. It may be 
that a modification of the old views 
toward the rights of the sovereign will 
support the position that interest on tax 
claims should not run beyond the time 
of the filing of the petition in bank- 
ruptcy, especially since the allowance of 
interest is at the expense of the general 
creditors. 


Determination of Tax Claims 


If a claim for unpaid incoine taxes is 
filed in the bankruptcy court that court 
has jurisdiction to determine whether 
any tax is owing and if so in what 
amount.?? There is no obligation to pay 
the tax claimed and sue for a refund, 
and in fact this probably cannot be 
done.?8 A petition may not be filed in 
the Tax Court after an adjudication in 
bankruptcy and the Board has vacated a 
decision where the facts were brought 
to its attention.2? However, if a petition 
is filed with the Tax Court before the 
adjudication, the Tax Court has con- 
current jurisdiction with the Bank- 
ruptcy Court. 

The Board of Tax Appeals has de- 
cided that a federal court has no juris- 
diction to stay a proceeding brought 
before the taxpayer had filed a petition 
under Section 77 of the Bankruptcy 
Act.30 


21 In re Baltimore Pearl Hominy Co.,5 F. (2d) 553 (C.C.A. 4th 1935). 

22 Maryland Casualty Co. v. U.S. 32 F. Supp. 746 (Ct. Claims 1940). 

23 In re J. Menist & Co., Inc., 290 Fed 947 (C.C.A. 2nd 1923) Mim 4496, C.B. XV-2, p. 530. 
24 People of State of N. Y. v. Jersawit, 263 U. S. 493 (1924) U.S. v. Childs, 266 U. S. 304 


(1924). 


25 Davie v. Green, 133 F (2d) 451 (C.C.A. Ist 1943). 
26 Carter, Trustee of Union Fabrics, Inc., Bankrupt v. U.S., 48—1 U.S.T.C. Par. 9286 


(C.C.A. 2nd, 1948). 
27 Bankruptcy Act, Sec. 64(a) (4). 


28 Cohen v. U.S., 115 F (2d) 505 (C.C.A. Ist, 1940). 
29 Molly-’es Doll-Outfitters, Inc.,38 BTA 1 (1938). 
30 Missouri Pacific Rr. Co., 30 BTA 587 (1934). 
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If in the exercise of this concurrent 
jurisdiction the Tax Court decides the 
amount of the bankrupt’s liability, the 
Sankruptcy Court has no jurisdiction 
to review the tax claim and must accept 
the decision of the Tax Court as con- 
clusive.*! The tax liability is not passed 
on twice. 

Where the taxpayer commenced a 
proceeding before the Board of Tax 
Appeals prior to the adjudication he 
cannot thereafter sue for a refund. The 
timely filing of a petition in the Tax 
Court deprives the District Court of 
jurisdiction to entertain such a suit. 
Section 322(c) of the Internal Revenue 
Code forbids such a suit where a peti- 
tion has been filed with the Board of 
Tax Appeals. In Monjar v. Higgins, 
132 F. (2d) 990 (C.C.A. 2nd, 1943), 
the bankrupt defaulted before the Board 
and the Commissioner collected from 
him after his discharge. The court in 
deciding that a suit for refund could not 
be maintained, suggested that the tax- 
payer should move to reopen the de- 
fault before the Board, though declining 
to state how such a motion should be 
decided. 

The difficulties concerning jurisdic- 
tion could be eliminated by removing 
all cases involving a bankrupt from the 
jurisdiction of the Tax Court. There 
is no particular reason for that Court 
to pass on a claim for additional taxes 
because a petition was filed before bank- 
ruptecy where it may not do so if it is 
filed after the taxpayer is bankrupt. 
If the bankruptcy court is competent to 
decide tax claims against a bankrupt it 
is competent to pass on all of them. 
Ending the Tax Court's jurisdiction 
would prevent unfortunate results such 
as that in J/onjar v. Higgins. In that 
case the taxpayer was adjudicated bank- 
rupt shortly befcre the hearing date be- 
fore the Board of Tax Appeals and he 
defaulted. The report does not indicate 
whether it was for lack of funds, con- 
fusion resulting from the adjudication 


or failure to realize the effect of the de- 
fault. But any of these reasons might 
prevail in any case. 

There is no compelling necessity for 
the Tax Court’s continuing to have 
jurisdiction after bankruptcy; and that 
Court is busy enough to justify with- 
drawal of some cases from it. 

If it be argued that it is desirable to 
have the Tax Court pass on all income 
tax cases, the answer is that it does not. 
Refund suits are brought elsewhere. 
And in bankruptcy it is purely fortui- 
tous whether the proceeding will be 
decided by the Tax Court or the Bank- 
ruptey Court. As to current claims for 
taxes the Bankruptcy Court will have 
exclusive jurisdiction. 

It is interesting to speculate on what 
law governs where the Tax Court has 
decided one wavy and the Circuit Court 
of Appeals for the Cireuit in which the 
bankruptcy is pending has decided 
another way or has indicated that it 
would have decided differently but for 
the Dobson cases? Presumably the law 
as enunciated by the Circuit Court of 
\ppeals would be followed. 

The older cases holding that the time 
limit for filing of claims provided in 
Section 57n of the Bankruptcy Act does 
not restrict the United States are now 
that section 
amended to provide otherwise. 
ever, the section as amended also pro- 
vides that a “reasonable fixed extension 
of time” may be granted for cause 
shown upon application within the six 
months prescribed by the statute. 

Likewise, many of the cases deal- 
ing with the priority of tax claims no 
longer are law because Section 64/(a) 
now specifically prescribes the order 
of priority. As a result the learning on 
bar orders becomes unnecessary. With 
the expiration of the statutory six 
months the United States is barred un- 
less it has applied for and obtained 
more time in which to file. However, 
presumably the decision that Federal 


been 
How- 


obsolete since has 


31 Kelly v. U.S. et al., 90 F (2d) 73 (C.C.A. 9th, 1937), cert. den. 302 U.S. 730 (1937) ; In 


re Carlisle Packing Co., 12 F. Supp. 11 (W.D. Washington, 1935). 


32 320 U.S. 489 (1943). 
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and State taxes have an equal priority 
is still the law since the present lan- 
edie of the statute is substantially 
similar to the former provisions. 

The cases deciding that if a referee 
or a District Court has disallowed < 
claim filed by the United States review 
must be sought within the time pre- 
scribed for all parties are reinforced 
by the statutory changes making 
claims for taxes similar to other claims 
so far as time limits are concerned. 

The cases on whether a claim can be 
filed where a suit for taxes would be 
barred by the Statute of Limitations are 
in conflict. The Southern District of 
California has refused to allow such 
a claim:;% the District of Massachu- 
setts has allowed it,3+ while the North- 
ern District of Georgia in deciding that 
the statutory bar had not fallen*> must 
have thought that if the bar had fallen 
the claim could not be filed. 

The conclusion reached in the 
Chandler Motors case, the Massachu- 
setts case, probably no longer is the 
aw. if it ever was anywhere outside 
that district. The court’s reasoning was 
based on its conclusion that under the 
Bankruptcy Act, before amendment, it 
was unnecessary for the Government 
to file a proof of claim. Judge Morton 
stated that it is the duty of the trustee 
in bankruptcy to pay all taxes legally 
due upon their being called to his at- 
tention. 

Theoretically, perhaps, that was true 
because the Government had unlimited 
time in which to act in the absence of 
a bar order. But it overlooks the neces- 

ty of deciding whether such a claim 
is legally due. 

In any event, Section 57n now pro- 
vides that the United States must file 
or be barred so that the basis for the 
decision has been removed. 

The decision in the Chandler Motors 





case is unsound from the business man’s 
point of view. To allow a barred claim 
to be proved in bankruptcy as a priority 
certainly upsets the facts on which cre- 
dit was extended to the bankrupt. 

Before the amendment of Section 57n 
the courts were liberal in removing the 
bar imposed by a bar order especially if 
the tax was assessed after the adjudica- 
tion in bankruptcy. No such liberality 
is permitted now. The claim must be 
filed in time. However, the time limita- 
tion will not be applied unreasonably 
as is shown by the decision in U.S. v. 
Roth, 164 F (2d) 575 (C.C.A. 2nd, 
1948), reversing Jn re Flato 68 F. 
Supp. 632 (S.D.N.Y. 1946). The col- 
lector filed a claim for income taxes for 
1939. Thereafter the parties stipulated 
that the claim inadvertently stated 1939 
instead of 1938. Judge Caffey in the 
District Court held that this was not a 
proper amendment of the claim on file 
but was a new claim. It was too late 
for filing and was expunged. The appli- 
cation for an extension of time in which 
to file must be made within the statutory 
six months. The Circuit Court of Ap- 
peals reversed the decision below hold- 
ing that the amendment of the claim was 
proper. 

When the United States files a claim 
for taxes the trustee may assert a set-off 
since Section 68(a) of the Bankruptcy 
Act provides for set-off of mutual 
debts.°° The statutory provision that 
the debts must be mutual is strictly ad- 
hered to. However, if the Statute of 
Limitations bars the taxpayer's right 
to a refund there can be no set-off of 
the amount so barred.3?7. The Court in 
the Southern District of New York al- 
lowed the government to withdraw a 
claim although the trustee had asserted 
a set-off; thus both set-off and claim 
were killed.’ However, in a case not 
involving set-off the United states was 


33 In re McChesney, 58 F (2d) 340 (S.D. Cal. 1931). 


34 In re Chandler Motors of New England, Inc.,17 F. (2d) 998 (D. Mass. 1926). 


3 In re McClure Co.; 21 F (2d) 538 (N.D. Ga. 1927). 

36 U.S. vy. Roth, 164 F (2d) 575 (C.C.A. 2nd, 1948). 

37 In re Clayton Magazines, Inc., 77 F (2d) 852 (C.C.A. 2nd, Bing 

38 Matter of Cincotti Trucking & Contracting Co., 41-1 U.S.T.C. Par. 9379 (S.D. N.Y. 


1941). 
1948 


669 











The New York Certified Public Accountant 


not permitted to withdraw its claim 
where withdrawal would have embar- 
rassed and delayed reorganization of 
the debtor.%? 

If the Bankruptcy Court finds that 
there has been an overpayment of taxes 
it cannot require a collector to refund 
the payment. The proper procedure is 
the filing of a refund claim which must 
be done within the time provided in 
the Internal Revenue Code. The Bank- 
ruptcy Act, which gives a trustee two 
years from the date of adjudication in 
which to institute proceedings,’® is not 
applicable because the filing of a refund 
claim is not the institution of proceed- 
ings within the meaning of that 
statute,*! at least one court has so held. 

3ut where the Bankruptcy Court has 
passed on a claim for taxes and allowed 
it and the tax has been paid, a suit for 
refund cannot be maintained. There has 
been a judicial determination by a com- 
petent court. 

Where the Bureau allowed a refund 
claim except for the deducton from the 
amount claimed of a penalty imposed 
because of the late filing of a return, the 
subsequent bankruptcy of the taxpayer 
will not affect the government’s right 
to retain the penalty. Section 57j of 
the Bankruptcy Act providing that pen- 
alties may not be allowed in bankruptcy 
does not bar the United States from 
keeping a penalty that it has collected. 

The filing of a proof of claim and the 
introduction into evidence of a certified 
assessment list makes out a prima facie 
case. An objector must then go forward 
and show the incorrectness of the as- 
sessment. The filing of objections is 
not enough to overcome the prima facie 
showing. It is hard to know whether 
these cases amount to the same as the 
burden of proof rule before the Tax 
Court. They seem to come close to it if 
they are not the same. However, there 


is a case in which a court disallowed a 
claim where the taxpayer showed that 
there had been no complete audit, but 
that the agent had applied the percen- 
tage of profits as computed for the in- 
dustry by the Bureau to the bankrupt’s 
gross sales.4#2 There was no showing 
that the bankrupt’s books did not prop- 
erly reflect income, but there was no 
showing of how much income the books 
showed. It may be that before the Tax 
Court the taxpayer would have lost 
because of this omission. There was no 
proof that the Commissioner’s deter- 
mination was wrong. The same court 
disallowed a claim for taxes where it 
was shown the amount demanded in 
the claim was wrong, although there 
was no proof of the correct amount.*5 

The Supreme Court has fairly re- 
cently decided that the Bankruptcy 
Court does not have authority to review 
an assessment by local tax authorities 
where they have followed the adminis- 
trative procedure prescribed by statute 
and no review was sought in the state 
court.44 The factual determinations by 
the local assessors are final. Does such 
a ruling apply to the Commissioner’s 
determination of a deficiency ? Probably 
not. If no petition has been filed with 
the Tax Court before the adjudication 
in bankruptcy then only the Bankruptcy 
Court has jurisdiction to review. Cer- 
tainly the Commissioner's claim for 
additional tax should be reviewable by 
someone just as much for a bankrupt 
taxpayer as for a solvent one. If a pro- 
ceeding is pending in the Tax Court at 
the time of adjudication, the cases hold 
that there is concurrent jurisdiction to 
decide legality and amount. The Su- 
preme Court wanted to avoid upsetting 
local tax systems; and to avoid turning 
the bankruptcy court into a court which 
would fix local property values. 

It has been decided that the bank- 


39 Matter of Quandt Brewing Co., 39-2 U.S.T.C. Par. 9575 (N.D. N.Y. 1939). 


40 Sec. Ile. 


41 Lynch v. Rogan, 50 F. Supp. 356 (S.D. Cal. 1943). 

42 In re Sheinman, 14 F (2d) 323 (E.D. Pa. 1926). 

43 In re Evo-Graphic Corp. 37-2 U.S.T.C. Par. 9549 (E.D. Pa. 1937). 

44 Arkansas Corporation Commission vy. Thompson, 313 U.S. 132 (1941). 
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rupt is not a party in interest within the 
meaning of the Bankruptcy Act unless 
there is a surplus of assets and he there- 
fore cannot object to a tax claim even 
though the bankrupt is not discharged 
from liability.*° The Court justified this 
result by saying that the bankrupt is 
not hurt because the ruling of the Bank- 
ruptcy Court does not bind him and he 
can litigate with the government if there 
is an attempt to collect from him. 


Obligation to File Return and 
Pay Tax 

A receiver or trustee in bankruptcy 
who is operating the business of a cor- 
poration must file a return and pay a 
tax upon his income from the adminis- 
tration of the estate.4© And even though 
the trustee may have as his ultimate aim 
the liquidation of the bankrupt’s assets, 
if in fact he is operating the business he 
is required to file a return and pay a tax, 
and it would seem that if a trustee is 
delinquent in filing or in paying the tax 
penalties can be collected from the bank- 
rupt estate.47 However, where income 
is received in the course of liquidation 
no tax return is required.48 Under 
Chapter X the requirements are differ- 
ent. Income taxes which become owing 
from a receiver or trustee of a debtor 
or from a debtor in possession are to be 
paid by the debtor or by the corporation 
used to effectuate a plan under that 
Act.4? The receiver referred to may be 
either an equity receiver or a receiver 
in bankruptcy. It is only the taxes 
owing from a receiver or trustee of a 
debtor or from a debtor which are to 
be so paid. A contractual obligation of 
the debtor to pay taxes of another cor- 


poration is not covered by this statutory 
provision.5° Where a taxpayer files 
under Chapter X but subsequently is 
adjudicated a bankrupt the taxes which 
accrued during the Chapter X proceed- 
ings are on a par with administration 
expenses incurred by the trustee in 
bankruptcy so far as priority of pay- 
ment is concerned.5! 

If a trustee distributes the assets to 
the creditors without knowledge of any 
claim for taxes by the United States he 
will not be held personally liable for the 
unpaid taxes. It has been held that 
where the trustee has knowledge of a 
debt owing the United States and 
nevertheless distributes without paying 
that debt, he is personally liable under 
Revised Statutes, Sections 3466 and 
3467.52 However, it may be that this no 
longer is the law. because the result was 
based on the fact that the United States 
at the time of the decision was not 
bound by the time limit imposed by 
Section 57n and no bar order had been 
obtained. But now 57n is applicable to 
claims of the United States and bar 
orders are no longer necessary to limit 
the government’s time for filing a claim. 

Only recently have the courts been 
called upon to decide whether a trustee 
in bankruptcy making payments on 
wage claims is compelled to withhold 
and pay income tax due on account of 
the wages. The Circuit Court of Ap- 
peals for the Eighth Circuit held that 
social security tax should be withheld 
and said that income tax (which was 
not involved) presented a clearer case 
for withholding.5> However, a referee 
in bankruptcy sitting in the Northern 
District of Ohio has refused to follow 


45 Matter of Cunningham, 38-2 U.S.T.C. Par. 9347 (S.D.N.Y. 1938). 


46 RC. Sec. 52. 


47 See Boteler v. Ingels, 308 U.S. 57 (1939). - 
48 In re Owl Drug Co., 21 F. Supp. 907 (D. Nev. 1937) ; In re Heller, Hirsch & Co., 258 
Fed. 208 (C.C.A. 2nd, 1919) ; Matter of International Match Co., 43-1 U.S.T.C. Par. 9281 


(S.D.N.Y. 1943). 


49 Sec. 271; See 415 South Taylor Building Corp., 2 T. C. 184 (1943); C. C. Bradley & 


Son, Inc., 2 T.C. 564 (1943). 


50 In re Reorganization of Pittsburgh Ry. Co. et al., 111 F. (2d) 932 (C.C.A. 3rd 1940), 


aff’d., 312 U.S. 168 (1941). 


51 U.S. y. Killoren, 119 F. (2d) 364 (C.C.A. 8th, 1941), cert. den. 314 U.S. 640 (1941). 
52 U.S. v. Kaplan, 74 F. (2d) 664 (C.C.A. 2nd, 1935). , 
53 U.S. y. Fogarty, 164 F. (2d) 26 (C.C.A. 8th, 1947), rev’g. 71 F. Supp. 134 (D. Minn. 


1947). 
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the Fogarty case and would not permit 
the withholding of income taxes when 
wage claims were paid.°+ Further de- 
cisions are necessary before there is a 
definite determination of the correct 
answer. 


Cancellation of Indebtedness 


To consider all the facets of the ques- 
tions raised by the cancellation of in- 
debtedness in a reorganization under 
the Bankruptcy Act is not feasible here. 

Section 268 of the Bankruptcy Act 
provides that no taxable income shall be 
realized by a debtor in a Chapter X pro- 
ceeding, by a trustee provided for ina 
plan or by a corporation organized or 
made use of for effectuating a plan of 
reorganization by reason of a modifica- 
tion in or cancellation of any indebted- 
ness of a debtor. Section 270 provides 


+t 
li 


that the basis for computing gain or 
loss shall be reduced by an amount 


equal to the amount by which the in- 
debtedness of the debtor has been re- 
duced or cancelled, but the basis of any 
particular property is not to be de- 
creased to an amount less than the fair 
market value of the property. Because 
of the harsh results sometimes caused 
by this provision for reduction of basis 
Section 113(a)(22) was added to the 
Internal Revenue Code. This provides 
that despite Section 270 of the Bank- 
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by reason of discharge of indebtedness 
where a reorganization satisfies the pro- 
visions of Section 112(b)(10) of the 
Internal Revenue Code. 

In connection with what constitutes 
cancellation of indebtedness it may be 
stated that ‘where stock is issued for 
bonds, or other evidence of indebted- 
ness, plus accrued interest thereon, no 
cancellation of indebtedness results 
within the meaning of the Bankruptcy 


Act, as amended... in such 


oe ee dad 
case the issuance of stock for an in- 
debtedness but merely continues the 
obligation in another form.’5> The 
Commissioner has yielded to the erica 
of judicial decision®* and apparently t 
question is settled in favor of the tax- 
payer. 
It should be noted that if accrued 


interest is not specifically included in 
the consideration for the stock it will be 
regarded as cancelled, if it is cancelled, 
and the usual rules applicable 
cellation indebtedness will 
plied.>7 

While Section 270 of the 
Act provides a floor below which the 
basis may not be reduced, 1.e., the fair 
market value of the property as of the 
date of the confirmation of the plan, it 
does not provide that the basis is the 
fair market value in any event.’ There 
is no mark up in value permitted under 


to can- 


of be ap- 


Jankruptey 


rupte) y Act there is no reduction in basis — this section. 

s4 In Matter of Forest City Brewery, Inc., Bankrupt. 48-1 U.S.T.C. Par. 9254 gg ; 

95 G.C.M. 25277, C.B. 1947-1, p. 44. See also Alcazar Hotel, Inc. 1 T.C. 872 (1943) : Tower 
Butlding Corp.,6 T C. 125 (1946) ; Motor Mart Trust,4 TC. 931 (1945), aff'd., 156 F. (2d ) 122 
(C.C.A, Ist 1946); Capento Securities Corp., 47 BTA 691 (1942), aff’d., 140 F (2d) 382 
(C:CA. Ist 1944). _ 

56 G.C.M. 25277, supra. 

37 Capento pears s Corp., 47 B.T.A. 691 (1942), aff'd., 140 F. (2d) 382 (C.C.A. Ist. 
1944). 

98 Varren Balderston Co.. 4 T.C. 764 (1945). 
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The Work of the New York City 


Bureau of Excise Taxes 


By SIDNEY SUGARMAN 


F° the last complete fiscal year 
which commenced on July 1, 1946, 
and ended with the close of business 
on June 30, 1947, the City of New 
York had collected excise taxes (ex- 
clusive of the Occupancy Tax) ag- 
gregating $157,375,622.82. In round 
figures, this total is broken down as 
follows: 

ales SEAS Oscars stances 104 = million 





SIDNEY SUGARMAN, EsqQ., was 
appointed Special Deputy Comptrol- 
ler in charge of the Bureau of Excise 
Taxes on January 17, 1946. For 
about 20 years prior to this appoint- 
ment he was engaged in the general 
practice of law in New York City. 

Mr. Sugarman was the first Di- 
rector of Proportional Representa- 
tion in Bronx County when that 
method of electing the City Council 
was initiated in 1937. In 1938 he 
served at the New York State Con- 
stitutional Convention as a statistical 
and research assistant, primarily in 
connection with re-apportionment 
and suffrage. In January of 1939 
he was appointed Counsel to the 
Clerk of Bronx County, and con- 
tinued in that capacity until his ap- 
pointment to his present position 
as Special Deputy Comptroller. 

He has been actively identified 
with numerous philanthropic, civic, 
religious and fraternal groups. 

This address was made by Mr. 
Sugarman at a technical meeting of 
the Society held at the Waldorf- 
Astoria Hotel on May 19, 1948, un- 
der the auspices of the Committee 
on Muncipal and Local Taxation. 
It was simultaneously broadcast on 
Station WNYC, the municipal 
broadcasting station. 
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Compensating Use Tax and 


Personal Property Tax.... 14 million 
Utility Tax and Conduit Tax 7% million 
Business: Vas cccccccexccese 28 million 
Pari-Mutuel Tax .......... 14% million 
Hotel Occupancy Tax....... 3 million 


The basic power of the City to levy 
these excise taxes is contained in vari- 
ous enactments of the State Legisla- 
ture, conveniently referred to as the 
Enabling Acts. The actual imposition 
of these taxes is by Local Laws, 
enacted by the City Council as part of 
the Administrative Code of the City of 
New York. These Local Laws are 
supplemented by Regulations issued by 
the Comptroller. The Regulations, in 
turn, are explained by Bulletins ema- 
nating from the Bureau of Excise 
Taxes of the Comptroller's Office. 

Three City Departments share in 
the obligation of administering the ex- 
cise taxes of New York City. The 
Division of Special Taxes of the City 
Collector’s Office, which is one of the 
Divisions under the jurisdiction of the 
City Treasurer, has initial contact with 
the taxpayer in that registration of tax- 
payers, as required by law, is handled 
by that Division. Thereafter, all returns 
are likewise filed with and excise taxes 
paid to the City Collector. The City 
Collector enforces the obligation of 
registration and compels the filing of 
delinquent returns. In due course, the 
returns are transmitted by the City Col- 
lector to the Bureau of Excise Taxes 
of the Comptroller’s Office. From that 
point on, the taxpayer’s contact is with 
the Bureau of Excise Taxes until a de- 
ficiency, if any, is finally determined. 
The duty of enforcing collection of such 
deficiency or of an unpaid return is 
vested in the City Collector. 

Should the question of tax liability 
or the collection of a determined tax 
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find its way into Court, or should the 
Bureau of Excise Taxes or the City 
Collector desire a legal opinion regard- 
ing the taxability of a given set of facts, 
the Law Department, under the Cor- 
poration Counsel, comes into the pic- 
ture. 

Thus, the City Treasurer, the Cor- 
poration Counsel and the Comptroller 
each preside over a City Department 
having an important share in the as- 
sessment and collection of the City’s 
excise tax receipts. 

The Comptroller’s functions in oper- 
ating the Bureau of Excise Taxes of 
his Department are, in the main, dele- 
gated to a Special Deputy Comptroller. 
It is in that capacity that I address you 
tonight. My remarks will be confined 
to the relationship between the taxpay- 
ing public and its representatives, 
namely, accountants and attorneys, on 
the one hand and the Bureau of Excise 
Taxes of the Comptroller's Office on 
the other. 

The Bureau, in promulgating Regu- 
lations, interpreting the law, and audit- 
ing taxpayers, employs a staff which on 
June 30, 1947, the termination date 
of the last fiscal year, numbered 492 
employees, housed on six floors at 74 
Trinity Place. Of these employees, 286 
were engaged in accounting work, 113 
were clerks, 12 were bookkeepers, and 
the remaining 81 were Tax Counsel, 
investigators, stenographers, etc. These 
employees are grouped in the perform- 
ance of their duties into 21 units. The 
appropriation for their salaries for the 
last fiscal year, ending June 30, 1947, 
was $1,118,231. 

The machinery of the Bureau of 
Excise Taxes is very briefly this: In 
the normal situation the taxpayer, who 
has filed an appropriate sales, gross re- 
ceipts or other tax return and paid the 
tax to the City Collector as computed 
by himself or his accountant, is, by a 
definite method of selection, chosen for 
audit. An auditor from the Bureau 
of Excise Taxes will call at the tax- 
payer's place of business, by prear- 
rangement, and conduct a careful audit 
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of his books. That audit may and 
often does result in a determination as- 
sessing the taxpayer with an excise tax 
deficiency. If the taxpayer is satisfied 
with the auditor’s findings, he simply 
consents thereto and pays the defi- 
ciency. In many instances, conferences 
are held between the taxpayer and the 
auditor’s group chief or unit head, 
and more rarely with the Special De- 
puty, before the consent is actually 
executed. However, if the taxpayer dis- 
agrees with those findings, it is his right 
under the law to have the auditor’s 
findings reviewed in the Bureau by a 
hearing conferee and he exercises this 
right by requesting’ a hearing. The 
hearing, in its preliminary stage, takes 
the form of an informal conference and 
in most cases results in a consent. If 
not, it goes to the formal calendar 
where a record is made as in a trial 
before a court. At a formal hearing, the 
City is represented by an Assistant 
Corporation Counsel and the taxpayer 
by an attorney. Presently, each em- 
ployee in the Bureau, presiding over 
formal hearings, is both a certified pub- 
lic accountant and an attorney and is 
fully qualified to pass upon the legal 
and accounting questions which arise 
in the course of the hearing. Unless a 
consent occurs during the formal hear- 
ing, in due course the testimony is con- 
cluded and a final determination 
issued. Should the taxpayer still be 
dissatisfied with the conclusion, he has 
the right to have that final determina- 
tion further reviewed by the Courts of 
the State, and, if a Federal constitu- 
tional question is involved, by the 
United States Supreme Court. Ob- 
viously, most of the time of the Bureau 
is spent in making audits, conducting 
hearings and resolving final determina- 
tions. Every determination, before it 
reaches the Special Deputy for signa- 
ture, is subject to careful review by 
both the Reviews Unit and Tax Coun- 
sel in the Bureau, and in less frequent 
instances also by one of the Assistants 
to the Deputy. 

In addition to the work associated 
with the resolution of specific deter- 
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minations as just briefly sketched, the 
Deputy, his Assistants and Tax Coun- 
sel are constantly engaged in the equal- 
ly important and exacting task of pre- 
paring, amending and interpreting the 
Regulations and evolving decisions of 
policy, all of which are so necessary 
for efficient administration of the law. 
When Comptroller Joseph appointed 
me in January of 1946, we shared the 
conviction that much of the conflict 
arising in the administration of excise 
taxes, which are at best probably the 
least popular of taxes, arose through 
lack of understanding on the part of 
the taxpayer of the problems of ad- 
ministration and equal lack of under- 
standing by the tax administrator of 
the problems of the taxpayer-business- 
man, his accountant or attorney rep- 
resentative. For that reason it became 
the set policy of the Bureau of Excise 
Taxes, both in the promulgation of new 
regulations and in the amendment and 
interpretation of existing regulations, 
to consult, wherever possible, with pro- 
fessional committees and trade associa- 
tions representing particular business 
groups and thus attempt to anticipate 
and eliminate possible points of friction. 
When a panel of representatives of 
the Bureau of Excise Taxes appeared 
before the New York State Society of 
Certified Public Accountants at the 
Society’s meeting on April 30, 1947, 
I, as one of that panel, in referring to 
consultation between representatives of 
the Bureau and trade or professional 
representatives of the taxpayers, stated, 
“All in all, the practice of inviting those 


best qualified to voice an opinion to come 
in, sit down and talk the problem over, 
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has made for a much better understanding 
and, I hope, despite the unpopularity of the 
tax that I administer, will continue so 
to do.” 


We also at that time addressed an in- 
vitation to your Society and its mem- 
bers to feel free to consult with us about 
any of the problems that you felt needed 
solution. We in the Bureau have come 
to know this philosophy of tax ad- 
ministration as an “open door” policy. 

I am now prepared to report to you 
that, aside from overtures on purely 
legal and accounting questions ad- 
dressed to the Bureau by your Society 
or some of its sub-committees and other 
professional groups, broad problems of 
policy and administration have been 
presented by a long list of trade asso- 
ciations, representing practically every 
type of enterprise in New York City. 

We believe that the mutual exchange 
of impressions as to the manner of 
administering the excise taxes of New 
York City, resulting from conferences 
with these groups, has simplified and 
increased the efficiency of that ad- 
ministration. The policy has been 
tested long enough to justify the con- 
clusion that it benefits both the busi- 
nessman and the Bureau. 

The same can be said of the contacts 
between your Society and other profes- 
sional groups and the Bureau of Excise 
Taxes. Our experience warrants the 
conclusion that the “open door” policy 
be adhered to in the future. 

Finally, we welcome the opportunity 
of partaking in panels such as this and 
appreciate that the New York State 
Society of Certified Public Accountants 
has seen fit to invite us to return again. 
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Bulk Sale and Bankruptcy Procedure 


By Bertram L 


M’ subject for this evening is one 
which, for all its importance, has 


received comparatively little attention 


from the members of the legal and ac- 
counting professions, as a result of 
which clients have had to pay taxes 
which might otherwise have been 


avoided. IL am referring particularly 


to a jattare to comply with Section 
N41-11.0, Subdivision C, of the Sales 
Tax L aw, and to the corresponding 


section in the Business Tax Law. This 
section has been in effect since July 
1, 1942, and was inserted when it be- 


came apparent that Section 44 of the 
Pers: Property Law did not ade- 
quately protect the City in the collec- 
its Excise Taxes. 

‘| he present Section N41-11.0, Sub- 
division C, covering sales tax transfers 


() 
in bulk, states as follows: 
“W hen ever there is made a sale, transfer 
or assignment in bulk of any part or the 


the w a le of a stock otf merchandise or 
of fixtures, or merchandise and of fixtures 
pertaining to the conducting of the busi- 
ness of the seller, transferrer or assignor, 
otherwise than in the ordinary course of 
trade and in the regular prosecution of said 
business, the purchaser, transferee or as- 
signee shall at least ten days before tak- 
ing possession of such merchandise, fix- 
tures, or merchandise and fixtures, or 
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has been with the Bureau of Excise 
Taxes, Office of the Comptroller of 
the Citv of New York, since 1935, 
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and now Confidential Legal <As- 
sistant to the Special Deputy Comp- 
He is a member of the New 
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conducted at the Waldorf-Astoria 
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auspices of the Committee on Mu- 
nicipal and Local Taxation. 
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paying therefor, notify the comptroller by 
registered mail of the proposed sale and 
of the price, terms and conditions thereof 
whether or not the seller, transferrer or 
assignor, has represented to, or informed 
the purchaser, transferee or assignee that 
it Owes any tax pursuant to this title or to 
articles seventeen to twenty, inclusive of 
title E of chapter forty-one of the code, 
and whether or not the purchaser, 
transferee or assignee has knowledge that 
such taxes are owing, and whether any such 
taxes are in fact owing. 

“Whenever the purchaser, transferee or 
assignee shall fai! to give notice to the 
comptroller as required by the preceding 
paragraph, or whenever the comptroller 
shall inform the purchaser, transferee or 
assignee that a possible claim for such tax 
or taxes exists, any sums of money, prop- 
erty or choses in action, or other considera- 
tion, which the purchaser, transferee or 
assignee is required to transfer over to the 
seller, transferrer or assignor shall be sub- 
ject to a first priority right and lien for 
theretofore or thereafter 


any such taxes 
determined to be due from the seller, 
transferrer or assignor to the city, and the 


purchaser, transferee or assignee is for- 
bidden to transfer to the seller, transferrer 
or assignor any such sums of money, prop- 
erty or choses in action to the extent of 
the amount of the city’s claim. For failure 
to comply with the provisions of this sub- 
divison, the purchaser, transferee or as- 
signee, in addition to being subject to the 
liabilities and remedies imposed under the 
provisions of section forty-four of the 
ag property law, shall be personally 
liable for the payment to the city of any 
such taxes theretofore or thereafter de- 
termined to be due to the city from the 
seller, transferrer or assignor, and such 
liability may be assessed and enforced in 
the same manner as the liability for tax 
under this title.” 


Particular attention should be paid 
to two points: First, that it is the 
purchaser, transferee or assignee who 
must, at least ten days before taking 
possession, give the notice and, sec- 
ondly, that the notice must be given 
by registered mail to the comptroller 
and not the treasurer or city collector. 
Particular attention should also be paid 
to the last part of the section, wherein 
the purchaser, failing to comply with 
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the provisions of this section, becomes 
personally liable for any taxes thereto- 
fore or thereafter determined to be due 
from the seller. The results that fol- 
low sales in bulk without compliance 
with this section are, perhaps, familiar 
to many of you men who have appeared 
in the Bureau on behalf of clients and 
found an existing liability for a period 
prior to the time your clients pur- 
chased their business. In all these cases 
where a purchaser is held liable for the 
tax liability of a seller, Section 
N41-11.0, Subdivision C, has applica- 
tion, and the impatience of the pur- 
chaser or the oversight of the attorney 
for the purchaser is a contributing 
factor. 

Before a discussion of the procedure 
in Bulk Sale and Bankruptcy matters, 
I wish to spend some few minutes 
emphasizing that, with respect to trans- 
fers in bulk, an “ounce of prevention” 
is worth many times the “‘pound of 
cure”, and, while the responsibility for 
protecting the purchaser is primarily 
upon his attorney, as a practical matter, 
accountants can render valuable service 
by calling to the attention of their 
clients the provisions of Section 
N41-11.0, Subdivision C. 

As to procedure, if a sufficient com- 
pliance has been made with the law, 
notice by registered mail will be sent 
to the comptroller, following which the 
Bureau will assign a number to the 
notice and make an entry in a docket 
book retained in the Bulk Sales Unit. 
If the information on the claim is com- 
plete, a notice of possible claim will be 
sent by registered mail to the seller, 
the purchaser and/or the escrowee, if 
any. 

In order to expedite the completion 
of the sale and the distribution of the 
monies, the vendor will generally re- 
quest an examination of his books and 
records, and an appointment is made 
for the examination to be held in the 
office of the Bureau. An auditor is 
assigned, the books are examined, and 
the report is submitted by the auditor 
to the Unit Head for approval. If the 
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taxpayer or his representative agrees 
to the auditor’s findings, a consent and 
determination is prepared and signed 
by the taxpayer. This consent and de- 
termination is only binding upon the 
City when and if the Special Deputy 
Comptroller approves it. If the tax- 
payer does not agree with the findings 
of the auditor, then the matter is as- 
signed to a conferee. After hearing, 
the conferee either obtains a consent 
and determination from the taxpayer 
or, where the taxpayer fails to agree 
with the conferee’s determination, pre- 
pares a formal notice of determination 
which is mailed to the taxpayer and 
all interested parties. 

Where a notice of claim is mailed 
and no response is received by the 
Bureau within thirty days, a subpoena 
duces tecum is served by mail on the 
seller, and a notice of impending claim 
is mailed to the purchaser. In certain 
cases, it is necessary for the Bureau 
to prepare formal claims, which are 
filed against all interested parties, and 
copies of such formal claims are sent to 
the Bureau of City Collections with 
requests for warrant or collection ac- 
tion. These cases are: 

1. Where the vendor fails to appear for 
an audit on the date called for by the 
subpoena; or 

2. Where, after an audit and/or a hear- 
ing, the vendor fails to consent to the 
determination ; or 

3. Where the Unit Head is of the opinion 
that the collection of the tax is in 
jeopardy. 


In many instances, after this office 
sends a request for warrant or collec- 
tion action to the Bureau of City Col- 
lections, it is necessary, either because 
of a subsequent audit, or because of a 
hearing resulting in a reduction or 
abatement of the tax, to issue a notice 
to the City Collector recommending 
that he either vacate the warrant or 
issue a satisfaction piece, as the case 
may be. 

While, as a general proposition, most 
of the bulk sale audits are made at the 
Bureau, audits which cannot be handled 
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in this manner will be transferred to a 
field audit unit, and the audit may be 
made at the taxpayer’s office. 

The aforementioned procedure with 
respect to sales in bulk is followed 
where there has been a compliance with 
Section N41-11.0, Subdivision C. 
Where, however, there has been no 
such compliance, the Bureau, of course, 
holds the purchaser-successor for any 
liability of the predecessor. Not only 
does the predecessor’s liability attach 
where improper notice or no notice has 
been given to the Comptroller, but 
many cases arise where a predecessor’s 
predecessor owes taxes, and this liabil- 
ity also may be assessed against the 
purchaser-successor. As an illustration : 
On January 1, 1948, A sells his busi- 
ness to B without notice to the Comp- 
troller. In March of 1948, the City 
makes a routine audit of the business. 
3 will be held liable for any tax due 
from A within, of course, the statutory 
period, and if, within that statutory 
period, A bought the business from X, 
3 may also be held liable for X’s tax 
liability. 

I have just mentioned that B’s lia- 
bility for taxes may extend back for 
the statutory period which, under our 
Sales Tax Law, is three years. How- 
ever, it must be borne in mind that this 
statutory period acts as a bar only 
where returns have been filed as re- 
quired by law, and where no returns 
have been filed as required by law, or 
where no returns have been filed, the 
Statute of Limitations will not have 
run, and B, the purchaser and present 
owner, may possibly be liable for taxes 
extending back to December 10, 1934. 

As an illustration: On December 10, 
1934, A was the owner of the business, 
which he operated until July 1, 1943. 
During that entire time, he did not file 
any sales tax returns and, for some 
inexplicable reason, the City Collector 
failed to require the filing of these de- 
linquent returns. On July 1, 1943, A 
sold his business to B. B operated the 
business to July 1, 1945, and, on that 
date, sold the business to C. During 
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the two years from July 1, 1943, to 
July 1, 1945, B filed all his sales tax 
returns and paid the tax. On the sales 
from A to B and from B to C, no notice 
was given to the Comptroller. On 
April 1, 1948, C arranges to sell his 
business to D, and, pursuant to the 
provisions of Section N41-11.0, Sub- 
division C, D notifies the Comptroller 
by registered mail. An examination of 
C’s books indicates no tax due. How- 
ever, the auditor becomes aware of the 
sale of July 1, 1945, and secures posses- 
sion of the file of predecessor B. It 
appears from this file that all taxes 
have been paid to the Comptroller, but 
here again B’s returns appear to start 
from July 1, 1943, and, in accordance 
with instructions, the auditor obtains 
the file of A. By reason of A’s having 
failed to file any sales tax returns dur- 
ing the period from December 10, 1934, 
to July 1, 1943, and, because of B’s 
failure to notify the Comptroller, B 
becomes liable for the tax due from A 
back to December 10, 1934, and C also 
becomes liable for the same tax, by 
reason of having purchased the busi- 
ness from B without proper notice to 
the Comptroller. In this example, if 
D had not given the Comptroller notice 
on April 1, 1948, he, too, would have 
become liable for the taxes owing from 
A as a result of unfiled and unpaid 
returns for the period from December 


10, 1934, to July 1, 1943. 


One more illustration to point out 
the danger of not giving proper notice 
to the Comptroller in these bulk sales: 
In the foregoing illustration, A, B and 
C filed all their returns and paid the 
proper amount of tax due. However, 
3 did not give the Comptroller notice 
of his purchase from A and C did not 
give the Comptroller notice of his pur- 
chase from B. The examination ap- 
pears, as indicated previously, and the 
auditor digs out the files of the prede- 
cessors. These files indicate a missing 
business tax return for the year 1944 
and two missing sales tax returns for 
that year. A’s file indicates one missing 
business tax return and five missing 
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sales tax returns. The burden is now 
upon C to establish that these returns 
were filed and the tax paid, for, unless 
the Bulk Sales Unit can be convinced 
that the returns were filed, the statute 
will be deemed not to have run for those 
periods and a determination of tax due 
for those periods will be made. It will 
probably be said that A and B are re- 
sponsible for proving that the missing 
returns were filed. True, but A and B 
might not be available and, since C is, 
he will not be relieved of liability until 
the matter is satisfactorily concluded. 

Thus, you can see the importance of 
advising your clients with respect to 
transfers in bulk. 

Formerly in the Bureau, all bulk 
sales, as well as bankruptcies, assign- 
ments, reorganizations, decedents’ es- 
tates and dissolutions were handled by 
the Bankruptcy and Assignment Unit. 
Approximately a year ago, however, 
the increase in bankruptcies and reor- 
ganizations necessitated the creation of 
separate units. Now, therefore, bulk 
sales matters are handled through the 
3ulk Sale Unit and bankruptcies, as- 


signments, reorganizations, decedents’ 
estates and dissolution matters are 


handled through the Bankruptcy and 
Assignment Unit. 

Unlike bulk sale matters, where, for 
the most part, notice is given to the 
City, notice is generally not given in 
bankruptcy and reorganization matters. 
Clerks are assigned by the Bureau to 
visit the Federal District Courts and 
the County Courts periodically, for the 
purpose of examining the dockets and 
making a record of the parties involved 
in the bankruptcies and assignments. 
This information is then checked in the 
office and the parties to the bank- 
ruptcies and assignments are divided 
into two groups: (a) those that are 
subject to any of the tax laws admin- 
istered by this Bureau and (b) those 
that are not. 

Where this Bureau feels that there 
are, or may be, taxes due the City under 
any of the various local laws, a form 
letter is mailed to the interested parties, 
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such as the bankrupt, the assignor, the 
assignee, their respective attorneys, etc., 
for the purpose of ascertaining the lo- 
cation of the records of the taxpayer. 
The Bureau prescribes a 30-day period 
for compliance therewith. In all cases 
where a reply is received indicating the 
location of the records, an auditor is 
then assigned to audit such records. 
Based upon the audit, a claim is pre- 
pared and filed with the referee having 
jurisdiction in bankruptcy matters, or 
with the assignee in assignment matters. 
In those cases where no reply is re- 
ceived, an estimated claim is prepared, 
based on external indices, pursuant to 
Sections 6 and 7 of the Gross Receipts 
and Sales Tax Laws. This estimated 
claim is intended to protect the City’s 
interest because of the time limitation 
for filing claims, but, in all cases where 
records are available, whether initially 
or subsequently, an audit will be made 
and an amended claim filed in accord- 
ance with the findings after audit. 


Thereafter, the trustee, in bank- 
ruptcy matters, or the assignee, in 
assignment matters, may contest the 
amount shown in the City’s claim. 
Where this occurs, a hearing is ar- 
ranged before the Tax Counsel as- 
signed to the Bankruptcy and Assign- 
ment Unit. If possible, at this hearing, 
an amount is agreed upon, and a stipu- 
lation drawn and signed by the trustee 
and/or assignee, or by their respective 
attorneys. This stipulation is then 
signed by the Special Deputy Comp- 
troller, and an original and copy mailed 
to the trustee, assignee or their respec- 
tive attorneys. The original stipulation 
is then filed with the court having juris- 
diction, the effect being to substitute 
the amount stipulated for the original 
or amended claim previously filed on 
behalf of the City. 


With respect to collection of the 
City’s claim, no efforts are made until 
the matter is closed by the courts and 
final distribution ordered. The amount 
distributed to the City is credited 
against the amount of the claim origin- 
ally filed, or against an amended claim 
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or stipulation signed by the trustee, 
assignee, etc. Any unpaid portion of 
the claim is then asserted against the 
bankrupt or assignor. It is well known 
that tax liability is not dischargeable 
in bankruptcy or assignment proceed- 
ings. 

With respect to reorganizations 
where a petition is filed pursuant to 
Chapter XI of the Bankruptcy Act, the 
procedure for sending notice to the 
debtor is the that outlined 
above in bankruptcy cases. Chapter X1 


salle as 


cases, however, are given preference 
by the Bankruptcy and Assignment 
Unit, and an auditor is assigned to 


make an audit up to the date of the 
filing of the petition for relief. Based 
upon the audit, a claim is then prepared 
and filed with the referee having juris- 
diction. Where the business is con- 
tinued by the debtor-in-possession, or 
by a trustee appointed for that purpose, 
then an additional claim is prepared 
by the auditor for the period beginning 
with the date of the Chapter XI peti- 
tion to the end of the quarter next 
preceding the date of his visit. This 
type of claim is known as an “Adminis- 
tration Claim” and, in such cases, 
where it not cover the entire 
period of administration by the debtor- 
in-possession or the trustee appointed 
by the court, it will be marked as an 
“Tnterim-Administration Claim”, The 
Administration and Interim-Adminis- 
tration claims are mailed to the debtor- 
in-possession or the trustee, and a copy 
is sent directly to the referee with the 
notation that the original was filed with 
the trustee. When a plan which is 
acceptable to creditors, including the 
Various taxing authorities, is submitted 
by the debtor, then the debtor is re- 
quired to deposit with the court the 
full amount of the City’s claim before 
confirmation, If the debtor, however, 
disagrees with the City’s claim as filed, 
or, if he finds that he is unable to pay 
such claim in full, he may apply for a 
hearing in the Bankruptcy and Assign- 
ment Unit. A date is then set for such 
hearing before the Tax Counsel as- 
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signed, at which both the amounts and 
terms are discussed. As _ previously 
stated, with respect to bankruptcies 
and assignments, where an agreement 
is reached, a stipulation is prepared 
fixing the amount of the City’s claim, 
as well as the terms of payment agreed 
to at the hearing. The stipulation is 
signed by the debtor, approved by the 
Special Deputy Comptroller, and an 
original and one copy returned to the 
debtor or his attorney, who will then 
file the original with the referee having 
jurisdiction. Then, in accordance with 
the stipulation, the debtor will deposit 
with the court the amount indicated in 
said stipulation and, upon the signing 
of the order of confirmation by the 
court, this amount will be paid to the 
City. 

Where the debtor cannot make a 
satisfactory arrangement with his credi- 
tors and subsequently files a petition 
in bankruptey, the City files its claim 
up to the date of the bankruptcy peti- 
tion with the referee and the procedure 
is then the same as in any regular 
bankruptcy matter. 

With respect to a dissolution, imime- 
diately upon receipt of such notice, a 
letter is sent by the Bankruptcy and 
Assignment Unit to the person re- 
quired to pay the tax, or other appro- 
priate party, advising of a_ possible 
claim and requesting information with 
respect to the location of the taxpayer's 
hooks and records and the date when 
such books and records will be available 
for examination. A reply is requested 
within 15 days, following which, either 
an estimated or an audited assessment 
is prepared and mailed to the taxpayer. 
The procedure followed thereafter 1s 
the same as governs any ordinary as- 
sessment. If the amount of the assess- 
ment is disputed, a hearing will be 
granted if the application is made with- 
in 30 days of the date of the assess- 
ment, etc. 

In matters relating to decedents’ 
estates, a notice is sent to the fiduciary 
officer, requesting the submission of 
records for examination. Where no 
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reply is received within the requested 
time, an estimated claim is prepared 
and filed with the fiduciary officer. This 
may then be followed by an amended 
claim after audit. In these matters, 
also, the procedure that is followed is 
the same as with respect to any ordi- 
nary assessment. An administrator or 
executor may contest the City’s claim 
and be granted a hearing thereon after 
application. Payment of the claint is, 
of course, made subject to the approval 
of the Surrogate’s Court. 

Generally, in bankruptcy matters, the 
accountant’s work is limited to check- 
ing the City’s claim and advising the 
trustee, assignee, etc. as to its propriety. 
Our auditors, in the initial instance, 
due to incomplete records, may not 
credit the taxpayer with deductions to 
which he is entitled and, if this is done, 
your job is to correct this. However, 
while essentially you will check the 


correctness of the City’s claims, I can- 
not urge upon you too strongly, before 
closing, that an even greater service 
can be rendered your clients by a 
knowledge of the provisions of the 
Sales and Gross Receipts Tax Laws 
respecting transfers in bulk, and by 
properly advising your clients where 
any such transfers are contemplated. 

One last word—bulk sale and bank- 
ruptcy problems cover a vast field, and 
it was not my intention to discuss all 
problems or questions that may arise 
in connection with this subject. How- 
ever, one of the important functions of 
any taxing agency is to be available 
at all times for the convenience and 
assistance of taxpayers and their rep- 
resentatives. Thus, if there are any 
questions that have not been covered, 
the Society, as well as yourselves, 
should feel free to call upon us for 
further assistance. 


OD 


THE IMPACT OF RISING PRICES UPON ACCOUNTING PROCEDURES 


“The point of view I have presented can be summarized as follows: 


“1. Conventional accounting reflects money income but when prices have changed rapidly 
it may fail by a substantial margin to reflect economic income, because some of the costs 
are measured in current dollars while other costs are measured in dollars of a different time, 


and therefore a considerably different value. 


“2. Accounting has partially recognized this by approving the lifo method for inventories, 
but has approved no corresponding adjustment for depreciation of plant and equipment. 


“3. Such an adjustment is desirable in income statements if they are to be as useful as 


possible but it should be made by some method which is subject to objective measurement— 


not arbitrary. 


“4. The use of an index method to convert past plant expenditures and the resulting 
depreciation charges to current dollars meets this test and is the most practicable and simple 


method yet suggested. 


“5. Uniformity may be desirable but insistence on uniformity should not be allowed to 





hamper progress. In order to provide ready comparability of results reported by different 
companies it is desirable, however, that the effects of the lifo and fifo inventory methods and 
of alternative depreciation methods be isolated, and shown up clearly in the financial state- 
ments.” 
—SAMUEL J. Broan, C.P.A. 
The Journal of Accountancy 
July, 1948; page 20. 
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Current Developments Under the 
New York City Sales Tax Law 


By Mitton SANDBERG 


fA Mone those multitudes of people 
who scornfully call the sales tax 
a nuisance tax are many who are will- 
ing to concede it a virtue: that it is 
clearer, less contentious, and more cer- 
tain in its application than most other 
types of tax. There are others, how- 
ever,—some of them in your very midst 
—who feel strongly that the clarity and 
certainty of sales taxes has been—like 
the report of Mark Twain’s death— 
vastly exaggerated, 

I am not going to debate this inter- 
esting issue tonight. Indeed, I am 
going to confess at the outset what all 
of you gentlemen know: that after four- 
teen years of administration, there are 
still a few unresolved questions in the 
New York City sales tax law. My dis- 
cussion will be not of the unresolved 
questions, but of some of the resolved 
ones and, more particularly, some of 
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those which have been resolved within 
the past year or so. Time does not 
permit of a treatment of all the recent 
rulings and decisions, and I have ac- 
cordingly limited the scope of my paper 
to three important rulings of the Spe- 
cial Deputy Comptroller and two im- 
portant court decisions. 


Out-of-City Vendors 


Bulletin 1947-1, promulgated by the 
Special Deputy Comptroller in April, 
1947, is a comprehensive statement 
clarifying one of the most fundamental 
questions arising under the law: the 
extent to which out-of-city vendors are 
required to collect the tax on their sales 
to New York City customers. It has 
long been established—since the famed 
Berwind-White case was decided by 
the United States Supreme Court in 
1940—that a sale of tangible personal 
property derives no immunity from 
sales tax by reason of the fact that de- 
livery is made across state lines. It 
has also been long established—since 
the enactment of the Compensating Use 
Tax in 1940 and, earlier under the old 
Personal Property Tax—that a pur- 
chaser who escapes liability for sales 
tax because the property was delivered 
to him at an out-of-city point becomes 
subject to a compensatory tax upon 
bringing the property into the city. By 
reason of the complementary operation 
of these two forces, the Berwind-White 
doctrine on the one hand and the Com- 
pensating Use Tax on the other, there 
is no longer any question as to the 
liability of the purchaser. Bulletin 
1947-1 deals with the other side of the 
shield: the liability of the vendor. 

The Bulletin makes two types of out- 
of-city vendors liable to the tax. First 
there is the vendor who maintains an 
office, warehouse, or stock of goods 
within the city, and who makes deliv- 
eries to purchasers in the city of tangi- 
ble personal property sold at retail. 
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Such a vendor is liable to the tax re- 
gardless of his methods of soliciting 
or making sales. It is.irrelevant that 
orders are subject to acceptance at an 
out-of-city point. It is irrelevant that 
the vendor is a foreign corporation, 
that it has not qualified to do business 
within New York State, that its princi- 
pal place of business is outside the city 
or state, or that the office or other 
establishment maintained within the 
city performs no sales or distribution 
functions. The Bulletin expressly pro- 
vides that a vendor is deemed to main- 
tain a stock of goods in the city where 
his goods are kept in a warehouse or 
on the premises of another in the city, 
or are in the city in the custody or 
possession of an agent or employee au- 
thorized to make sales and deliveries 
thereof. Thus an out-of-city vendor 
who has no office within the city but 
who sends trucks into the city in the 
custody of driver-salesmen is subject to 
the tax. 

The second type of out-of-city vendor 
who is liable for the tax is the vendor 
who is represented in the city by a 
so-called manufacturer’s representative, 
by a resident salesman, or by a non- 
resident salesman, who solicits orders 
for the sale of tangible personal prop- 
erty at retail on his behalf, pursuant to 
which orders the goods are delivered 
to the purchaser within the city. As in 
the first type of case, such a vendor is 
liable for the tax regardless of where 
it is incorporated or maintains its prin- 
cipal place of business, or where its 
orders are subject to acceptance. Such 
a vendor is liable for all sales where 
delivery is made within the city, even 
including those not solicited by the 
sales representative in New York City. 

This Bulletin represents no change 
in the policy of the City. Nor does it 
appear to involve any constitutional 
questions in view of the decision of the 
United States Supreme Court in Gen- 
eral Trading Co. v. Iowa (322 U.S. 335 
(1944) ). It does however clarify and 
emphasize that the sales tax laws can- 
not be used as a basis for conipetitive 
advantage by out-of-city vendors. Con- 
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cerns which sell into the New York 
City consumer market from outside 
will find increasingly that they cannot 
evade the burdens borne by local mer- 
chants. 


Treatment of Federal Excise Taxes 

Bulletin 1947-3, issued on July 21, 
1947, deals with the question of when 
the various federal excise taxes may 
be excluded from receipts from sales 
at retail. Since October 1, 1941, Article 
48 of the Sales Tax Regulations have 
provided that persons engaged in the 
sale of property and services upon 
which Retailers’ Excise Taxes and 
other federal excise taxes were imposed 
under Title 5 of the Revenue Act of 
1941 may exclude the amount of such 
federal taxes from the base of the sales 
tax, provided, however, that such fed- 
eral taxes are separately stated in addi- 
tion to the purchase price. Bulletin 
1947-3 sets forth the conditions under 
which the department will hold that 
there is a separate charge and statement 
of the federal taxes. 

The Bulletin provides that the sepa- 
rate statement and charge of the federal 
excise taxes may be on any bill or in- 
voice rendered the customer, or on any 
other original memorandum of. sale 
made at the time of sale. Where a bill 
is given the customer, the bill must, of 
course, show the separate statement 
and charge of the federal excise tax. 
Where the business is such that it is 
not customary to give the customer a 
bill—as, for example, the retail drug 
business—it will be a sufficient com- 
pliance with the law, if the vendor, at 
the time of sale, prepares a memoran- 
dum for his own records in which the 
amount of the price, federal excise tax, 
and sales tax are separately shown. It 
must be emphasized that such a mem- 
orandum must be made contemporane- 
ously with the sale. A memorandum 
made subsequent to the sale in con- 
nection with a daily or other periodic 
summary will not be regarded as an 
original memorandum. It must also 
be emphasized that a vendor who com- 
putes and collects the sales tax on the 


683 











The New York Certified Public Accountant 


ll amount of the selling price, includ- 
g the federal excise tax, is lable for 
» amount collected, irrespective of his 
the 


ft 


it 
+] 
separate statement and charge of 
federal tax. 

The Bulletin also provides a very 
liberal rule as to what constitutes sepa- 
rate charge and statement of the fed- 
eral tax. A bill setting forth only an 
aggregate price inclusive of the federal 
tax, will nevertheless be deemed to 
make a separate charge and statement 
of such tax if it shows on its face that 
the New York City Sales Tax was 
computed on the net selling price, fed- 
eral tax excluded. To give an illustra- 
tion: a bill for a fur coat which sets 
forth a price of $600, federal tax in- 
cluded, plus a City Sales Tax of $10, 
will be regarded as complying with the 
Bulletin. Such a bill, on its face shows 
that the sales tax was computed upon 
a price of $500, that is, upon $600 less 
federal tax of $100, and, consequently, 
is regarded as making a separate state- 
ment thereof. 

I think that it will be recognized that 
these rules, by recognizing the realities 
of every-day business methods, go far 
towards achieving a fair and workable 
tax system. 


The Oil Burner Ruling 

The tax status of contracts for the 
furnishing and installing of oil burners 
is the subject of Bulletin 1947-4, issued 
on October 24th of last vear. This 
bulletin deals with situations where a 
contractor agrees for a lump sum to 
furnish all or part of an oil heating 
system or to convert or modify an 
existing system. The contractor may 
simply furnish and install an oil burner. 
In such case he 1s held to be a vendor 
of tangible personal property and must 
charge and collect the sales tax from 
his customer upon the full selling price. 

In the more usual type of case, the 
contractor does not merely furnish and 
install a burner but also furnishes and 
installs all or part of the other elements 
of a heating system—such as a boiler, 
combustion chamber, fuel tank, con- 
trols, electrical equipment, wiring, 
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pipes and so forth. Where any one or 
more of these additional elements are 
involved, the contractor is held to be 
engaged in the repair, alteration, im- 
provement or construction of real prop- 
erty. In such case he does not charge 
or collect a tax from his customers, 
but pays a tax to his vendors upon his 
purchases. 

This Bulletin serves to clarify the 
meaning of Article 97 of the Regula- 
tions which has provided, since 1938, 
that sales of oil burners are taxable but 
improvements to realty are not. Both 
the department and the public have 
found it difficult, particularly in cases 
where elaborate heating systems are 
introduced into or replaced in large 
industrial or residential structures, to 
determine whether there is a sale ot 
an oil burner with an incidental im- 
provement to realty, or an improve- 
ment of realty with an incidental sale 
of an oil burner. The problem becomes 
particularly acute where there is con- 
siderable duct, pipe, interior radiation, 
and electrical work, and the oil burner 
tends to be a fairly minor part of the 
job. Under the new ruling fine dis- 
tinctions based upon the relative im- 
portance of the oil burner and other 
phases of the installation are rendered 
unnecessary. 

3ecause of the justifiable uncertainty 
of the public, the department will not 
apply the ruling retroactively against 
persons who treated heating system in- 
stallations as sales of tangible personal 
property. For the future, however, the 
3ulletin lays down a clear and work- 
able rule which should be of benefit 
both to the public and to the city. 


The Art Work Controversy 


It is more than two years since the 
Court of Appeals decided the case of 
Pagano, Inc. v. City of New York (295 
N.Y. 784 (1946) ), but the issues in- 
volved are still a source of discussion 
and, — sometimes — controversy _ be- 
tween the City and taxpayers. The 
big question is this: does the Pagano 
case overrule the Howitt v. Street & 
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Smith decision (276 N.Y. 345) of 
1938? Or is it distinguishable? And 
if so, what is the basis of distinction? 

The issue is the taxability of com- 
mercial art work and photography sold 
to publishers and advertisers. The 
Street & Smith case held that the tax 
did not apply to Mr. Howitt’s sale of 
sixteen paintings to the publisher for 
reproduction in its magazines. The 
Pagano case held that the tax did apply 
to the studio’s sale of photographs to 
advertising agencies for reproduction 
in newspapers and periodicals. Wherein 
lies the difference between these two 
cases ? 

In order to see the situation clearly, 
attention must be given to the manner 
in which these two cases reached the 
courts. The Street & Simith case was 
an action between two private persons. 
The City was not a party. There was 
no trial and the case was presented 
upon a statement of facts jointly pre- 
pared and agreed to by the litigants, 
both of whom had an economic incen- 
tive for wanting to see the tax invali- 
dated. The Court of Appeals was 
limited to the facts as described by 
these litigants. The agreed statement 
of facts set forth that the consideration 
was paid solely for the right to repro- 
duce the paintings, that “the original 
paintings executed by _ plaintiff . 
were not used or consumed by defend- 
ant’ and that “it was expressly under- 
stood and agreed that there would be 
no use, consumption, alteration or de- 
facement of the paintings”. Under 
these circumstances the court held that 
there was no transfer of title to or 
possession of the paintings and no grant 
of a license to use or consume. 

The Pagano case, on the other hand, 
was decided upon the basis of real 
rather than hypothetical facts. The 
City was a party. After a lengthy trial 
for the purpose of determining the real 
facts of the transactions, Justice Rosen- 
man found (176 Misc. 896) that the 
studio transferred either title to or 
possession of the photographs to its 
customers. He held that by reason of 
transfer of eithcr title or possession the 
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transactions were subject to sales tax. 
Justice Rosenman’s decision was af- 
firmed without opinion by the Apellate 
Division and the Court of Appeals. 

It would appear, ‘therefore, that the 
two cases are distinguishable on the 
facts: the discrepancy between the 
agreed to but unverified facts of the 
Street & Smith case and the actual and 
proven facts of the Pagano case. In 
passing upon the taxability of sales of 
art work today, the City looks to the 
actual facts. Where it is found that 
there is either a transfer of title or 
possession or the grant of a license to 
use or consume, the transaction is held 
taxable. I may say that our informa- 
tion as to actual practices in the field 
of commercial art indicates that busi- 
ness is rarely, if ever, done in the way 
described in the Street & Smith case. 
In the cases which have arisen upon 
audit the publisher or advertising 
agency always gets possession of the 
photograph or drawing, always handles 
and uses it, and often defaces or alters 
it. I know of no case—although I will 
not say that there are none—where the 
publisher or advertising agency finds 
it convenient to send over to the place 
of business or office of the artist or 
photographer and, without taking pos- 
session of the drawing or picture, to 
photograph it at that place.’ We have 
accordingly held generally the sale of 
art work to be taxable. 

There is another consideration worth 
mentioning. In the Street & Smith 
case there was a four to three split of 
the Court of Appeals. The Pagano 
case was decided unanimously eight 
years later by a court which had com- 
pletely changed in personnel except for 
one member. This circumstance has 
suggested that the Pagano case may 
actually represent a complete’ reversal 
in doctrine and that Howitt v. Street 
é& Smith is no longer good law. 








Operation of the Schedule of 
Collections 
The case of H. L. Green, Inc. v. 
Joseph (279 N.Y. 588), decided in 
July, 1947, involved two major issues, 
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one of which was decided in favor of 
the taxpayer, and the other in favor 
of the city. 

The taxpayer, a chain store, sold a 
large variety of merchandise at prices 
ranging from 5¢ to $1.98. Acting under 
the comptroller’s schedules for the col- 
lection of sales tax at the rate of 1%, 
then in effect, the taxpayer collected 
the tax on sales in the price range of 
25¢ and up. On sales in the price range 
of 24¢ and less, it collected no tax. Its 
payment over to the city was of the 
actual amount of tax collected, which 
amounted to more than 1% of its ag- 
gregate taxable sales in all price ranges. 
The city contended that the taxpayer 
had underpaid and that it should have 
paid over the actual amount of tax 
collected on its sales of 25¢ or more 
plus 1% of the amount of sales of less 
than 25¢. In holding for the taxpayer 
on this phase of the case, the Court 
of Appeals held, in effect, that a tax- 
payer who collects more than the statu- 
tory rate of tax on some of its sales 
because of the operation of Comp- 
troller’s schedule of collections, may 
apply the excess to undercollections on 
sales of less than the schedule mini- 
mum. 

The holding of the Court of Appeals 
on this point effected no change in the 
city’s current practice, for the city has 
been allowing the offset of overcollec- 
tions against undercollections in this 
type of case for the past three years. 
The practice disputed by the taxpayer 
in the Green case was followed by the 
city for only a short period and was 
soon superseded. The Court’s holding, 
consequently has little or no current 
significance. 

Because there has been some mis- 
understanding, however, I should like 
to stress what the Green case did not 
hold. Contrary to the impression of 
some taxpayers it did not hold that 
sales for less than the schedule mini- 
mum are exempt from tax. The Good 
Humor case, holding that such sales 
are subject to tax is still good law. 
Nor did the Green case in any way 
attect the validity of the so-called “effec- 
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tive rate” or “margin of error” methods 
of computing the tax which are em- 
ployed by the department. Taxpayers 
must still report and turn over to the 
city the amount of tax collected or 
required to be collected under the 
Comptroller’s schedules. They may 
not offset erroneous overcollections of 
tax against erroneous undercollections 
or undercollections due to operation of 
the schedule system. 


The second major issue presented in 
the Green case involved the question 
whether taxpayers may carry-back ex- 
cess collections during a quarterly 
period so as to offset undercollections 
in a previous quarterly period. The 
taxpayer had collected less than 2% 
on all its taxable sales during the 
quarter commencing July Ist. In ac- 
cordance with the law, however, it had 
paid over to the city a full 2% of its 
receipts. In the next quarter it collected 
considerably more than 2%. Its at- 
tempt to retain part of the excess to 
reimburse itself for its out-of-pocket 
payment during the previous quarter 
was opposed by the City. The City’s 
position was that the amounts collected 
in the later quarter were trust funds, 
that they belonged to the City upon 
collection, and that they could not be 
used, even in part, to discharge the 
vendor’s liability arising in a previous 
period. The Court of Appeals held for 
the City without opinion. Although 
not involved in the case, it would seem 
that the logic of the Green decision 
would also apply to prohibit the carry- 
over of excess collections to a subse- 
quent period in which there was under- 
collection. 


Conclusion 


These, then, are some of the high- 
lights in the present development of 
sales tax law. The issues, none of 
them novel—are all, in fact, variations 
of problems that have been with us 
since the inception of the law. But 
their resolution should help materially 
in the attainment of that goal of cer- 
tainty and predictability towards which 
tax administrators must always strive. 
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Multi-Party and Capital Transactions 
Under the New York City 


Business Tax Law 


By Max BrorMan 


a pens are various relationships be- 
tween two or more persons engaged 
in commercial transactions that give rise 
to questions as to the taxability of their 
respective receipts under the New York 
City General Business and Financial 
Tax Law. To mention a few that are 
treated in the Comptroller’s regulations 
promulgated under that law, we have 
consignment transactions( Article 218), 
third party transactions (Article 211), 
accommodation transactions (Article 
220), intercompany transactions (Arti- 
cle 244), factors and commission mer- 
chants (Article 306), etc. In all such 
multi-party transactions there are al- 
ways present two questions: (1) 
whether or not there is a_ taxable 
receipt to one or more of the immedi- 
ate parties to the relationship, and (2) 
in any event, and even more important, 
to what extent is the receipt of each 
taxable, if at all. 

A fair and proper analysis of these 
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questions as they exist in all these re- 
lationships, in the brief space of time 
allotted to me, is barely possible. How- 
ever, my experience has indicated that 
these questions have been raised most 
frequently with respect to the taxability 
of accommodation and intercompany 
transactions. Accordingly, I have 
chosen to speak of those transactions 
in some detail. Furthermore, I am 
desirous of acquainting you at this time 
with some of the tax aspects of a differ- 
ent subject, probably not frequent in 
occurrence but important nevertheless, 
because it usually involves large sums. 
I refer to capital transactions. 


Accommodation Transactions 


Article 220 of the Comptroller's reg- 
ulations does not define an accommoda- 
tion transaction as such. It provides 
that receipts from accommodation sales 
or from transactions of an accommoda- 
tion nature are subject to the tax, even 
though no profit may be realized from 
such transactions. This embraces a 
situation where a person purchases 
goods ostensibly for his own account, 
but in reality for himself and/or for 
the account of others engaged in the 
same line of business and whose funds 
or credit standing are limited. Thus, 
A may order from X certain goods 
which A directs to be delivered in cer- 
tain quantities to A, B and C. X bills 
A, who pays X. Thereafter, at the end 
of stated intervals, A bills B and C at 
cost for the goods shipped to them by 
X. Though A made no profit from the 
transactions, his charge to B and C 
represents a receipt from an accommo- 
dation sale, the receipts from which 
are taxable. (See Matter of Kerner 
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The 
Coal Co. v. McGoldrick, 237 App. Div. 
821). Such transactions are often 
arranged to afford to the purchaser 
and his associates the advantage of 


lower prices due to quantity purchases, 
and possibly better terms of payment. 

Article 220 provides, however, that 
vhere two persons engaged in the same 
type of business occasionally effect an 
exchange or loan of inventory or stock 
in trade, as ‘ the case of an emergency, 
the receipts from such transactions are 
not subject to the tax provided that (1) 
the transactions are casual and infre- 
quent, (2) the transactions are not 
entered into for profit, and (3) the 

‘ansactions are in the nature of loans 
purpose of meeting emergencies. 
such transactions are an “‘ac- 
mimodation,” neverthele$s, the C omp- 

ler has liberally trued the law 
and chosen not to sn transac- 
sales but rather as loans of 
in exchange for the same 01 
In legal terminology 
are more properly 
ly gratuitous bailments. 





const 
treat 
ns as 
It perty 
siniiiar property. 
such tra 
termed mutual 


nsactions 


Intercompany Transactions 


More important and more frequent 
‘urrence, however, are transac- 
ions between separate parties that are 


lated to each other by virtue of stock 


vnership or some other form of con- 
ol. These are frequently known as 
ercompany transactions. In_ these 
ises it 1s argued that the transactions 
entered into between the parties are 
vithout profit, but are rather for rea- 
sons of economy, tax avoidance, or that 
a principal-agent relationship eXists 


| 
nd that in such cases the charge repre- 
ts reimbursements for advances by 


scents 


an agent. These transactions arise 
lost ft equently | between affiliated com- 
panies, each having individual legal 
status. They involve either sales ot 
goods or services rendered by one com- 
pany to another, or charges by one 
company to another affiliated company 


for a proportionate share of expenses 
incurred in maintaining and furnishing 
certain facilities or services of em- 


ployees. 


OSS 
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Article 221 of the Comptroller's 
regulations provides for the taxing 
of receipts from intercompany trans- 


actions, that is, transactions between 
affliated companies, even though no 
profit may be realized therefrom. The 
cue to taxability is a finding that a 
charge was made for the sale of goods 
or rendition of services by one company 
to another, or for a proportionate share 
of the expenses incurred in using cer- 


tain facilities or employees jointly. 

These facts are very often gathered 
- s 

from billings between the companies 


or entries in the books of account of the 
companies. Thus, where a company 
furnishes at cost, to its affiliated com- 
pany, the materials necessary to manu- 
facture a product, the charge therefor 
represents a receipt from a 
tangible personal property, which is 
subject to the tax. Or, where the 
emp lovees Of a parent corpor ation are 
assigned to render services for both 
itself and/or its subsidiary corpora- 
tions, the latter being charged with a 
proportionate share of the costs of the 
parent corporation, the amount of such 
charges represents taxable receipts to 
the parent corporation and not mere 
reimbursements for advances. An ex- 
amination of a few of the cases in which 
some of these questions have arisen will 
clarify the application of the rule. 

In Matter of Bush Terminal Build- 
ing Co. v. City of New York, 93 Fed. 
2) 661, a subsidiary corporation furn- 
ished steam to its parent corporation 
at cost. The transaction was treated 
by both companies in their 
account as a sale. The court sustained 
the tax imposed on the receipt from 
such sale. Of course this question arose 
in connection with the utility tax, which 


sale of 


bi TT ks of 


in theory does not substantially differ 
from the gross receipts tax. The tax- 


payer's claim and its disposition is re- 
4 >? 

vealed in what the court held (p. 663) : 
“The debtor and the appellant are sepa- 
rate entities, and there is no occasion to 
apply the rule which allows the corporate 
fiction to be disregarded. It should be pre- 
served here. (citing cases). The inter- 
corporate relations of the two companies 
may have been arranged to gain certain ad- 
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vantages, but that will not avoid the tax 
in this case. See Douglas & Shanks, ‘In- 
sulation from Liability through Subsidiary 
Corporations,’ 39 Yale Law Journal, 193. 
There is no legal obstacle against regard- 
ing the sale of this steam from a sub- 
sidiary to a parent company as a purchase 
and sale. Since the subsidiary sold or 
furnished steam to the parent company, 
the sale is taxable under Local Law No. 21 
of 1934 as amended by Local Law No. 2 
of 1935. The appellant and its parent com- 
pany’s plan of separate corporations for the 
conduct of their various activities presump- 
tively is for some gain or advantage, and 
being separate entities, under the circum- 
stances, appellant is not permitted to deny 
the right of the appellee to tax for the 
services rendered. See Fourche River 

ther Co.v. Bryant Lumber Co., 230 U.S. 

. 323, 33: S. Ce 887, 57 L. Ed) 1498: 
Jackson v. veg 76.N.J. Eq. 592, 75 A. 
568, 27 L.R.A., N.S., 658. We also find 
there was no joint adventure in the produc- 

n and sale of this steam.” 


A simple application of the rule that 
intercompany transactions constitute a 
sale may be found in the case of JJatter 

f New Vork Merchandising Co., Inc. 
vy. McGoldrick, 261 App. Div. 957. 
In that case the taxpayer manufactured 
cameras which it sold in a finished state 
to its affiliated company, the Universal 
Camera Corp. The taxpayer went ou 
in the open market and purchased in 
its own name the component parts of 
the finished camera. The camera was 
ufactured by employees of the tax- 
. The finished cameras were then 
tra noe to the Universal Camera 
Corp. and bills were rendered at cost 
ished products as they were sold 
; he U a ia Camera Corp. The 
transa ~~ 1s between ‘the taxpayer and 





pur chase account ‘and were described 
as sales. The Universal had no work- 
ing capital, no funds and no credit in 
the open market. The taxpayer pro- 
vided all sales credits, bookkeeping, 
accounting and shipping facilities for 
which Universal agreed to pay taxpayer 
10° of its gross receipts from sales. 
The main question was whether the 
charges made by taxpayer to Universal 
represented receipts from sales, or re- 
payments of loans since the taxpayer 
contended that it acted as a mere finan- 
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cial agent for Universal and that its 
receipts from Universal were “mere 
reimbursements for advances.’ On the 
evidence before him the Comptroller 
held that the receipts were from sales 
by taxpayer to its affiliated company. 
The fact that the companies were re- 
lated to each other did not render the 
transaction any the less a sale. 


As already stated, very often in con- 
nection with these intercompany trans- 
actions the claim is made that one of 
the companies acted as a mere agent 
for the affiliated company and _ that 
whatever receipts were derived from 
its operations were as agents. This was 
partly the claim made in the New 
York Merchandising Co., Inc., case. 
That issue was more substantially in- 
volved in the A/atter of Interboro News 
v. McGoldrick, 283 N.Y. 49. In the 
latter case the question was whether 
the taxpayer acted as agent or on its 
own account in the sale of magazines 
to news dealers. The taxpayer was a 
distributor of magazines for a num- 
ber of publishers. The taxpayer argued 
that the contract between it and the 
publishers made it an ane and 
stressed the following facts: (a) that 
the publishers fixed the prices for their 
respective magazines; (b) that em- 
ployees of the publishers had access to 
taxpayer's files of orders; and (c) that 
the magazines were not carried as an 
asset on the taxpayer’s books but en- 
tered in the stock record. On the other 
hand, the Comptroller emphasized the 
following facts: (a) all agreements 
with local dealers were negotiated by 
the taxpayer in its own name; (Db) al) 
deliveries were made from its own 
warehouses in its own trucks by its 
own employees; (c) all payments were 
made to it and were acknowledged by 
it in its own name and deposited by it 
in its own general bank account. While 
the prices were fixed by the publisher, 
the taxpayer was obligated to remit a 
smaller amount to the publisher, the 
differences representing the compensa- 
tion of the taxpayer. The court 
analyzed the factual contentions of the 
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parties observing that the conflict of 
evidence was to be composed by the 
Comptroller. By virtue of Section 3 
of the local law creating a rebuttable 
presumption of the taxability of all re- 
ceipts and putting the burden of proof 
to the contrary upon the persons mak- 
ing such claim, the court found that the 
Comptroller was warranted in his con- 
clusion that the taxpayer did not meet 
the burden so cast upon it. 


The situation just described must be 
distinguished from that where a true 
principal-agent relationship exists. Ar- 
ticle 224 of the Comptroller’s regula- 
tions requires an agent to report as 
gross receipts only the commissions 
withheld by him for his services, but it 
also prescribes the following conditions 
which must appear before a principal- 
agent relationship can be deemed to 
exist: (a) that the contract clearly 
establishes the relationship of principal 
and agent; (b) that the books and rec- 
ords of the agent show the name of the 
actual owner of the property in whose 
behalf the sale is made; (c) that the 
credit risk is assumed by the actual 
owner of the property; (d) that the 
books and records of the agent show 
the amount of gross sales and the 
amount of commission due thereon; 
(e) that the invoices show that the 
sale was made as agent of or for the 
actual owner. These conditions, how- 
ever, need not necessarily be present 
in cases of factors and commission 
merchants, such as are described in 
Article 306 of the regulations, and who 
are subject to the financial tax. 


As was demonstrated in the /nter- 
boro News case, the finding of the 
Comptroller on any disputed question 
of fact relating to the existence of such 
relationship is binding, if there is ample 
“warrant in the record” and a “reason- 
able basis in law.” (Matter of Mount- 
ing & Finishing Co., Inc. v. MeGold- 
rick, 294 N. Y. 104). 

A rather interesting case recently 
arose wherein a question was presented 
as to whether the relationship between 
two or more parties was one of prin- 
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cipal and agent, or rather of parent and 
subsidiary companies, each acting in- 
dependently under a contract between 
them. The parent corporation was a 
holding company and entered into a 
contract with each of its subsidiary 
companies to manufacture some prod- 
ucts. Each subsidiary had the right to 
manage and operate the plants belong- 
ing to the parent corporation and to 
market and sell the products thereof. 
The parent corporation furnished the 
necessary facilities of working capital 
and executive supervision. In return 
therefor, the parent corporation re- 
ceived all the net profits earned by each 
subsidiary in excess of a fixed percent- 
age of the subsidiary’s capital stock. 
Not only was there a question as to the 
liability of the parent corporation for 
tax on the receipts of the net profits 
over the fixed percentage earned by 
the subsidiaries and turned over to the 
parent corporation, but also the liability 
of the subsidiary corporations on ac- 
count of their sales and operations. 
Although the contract between the par- 
ties described the subsidiary companies 
as agents, the Comptroller found that 
there was in fact no principal-agent re- 
lationship and that the subsidiaries inde- 
pendently manufactured and sold goods 
under franchises from and through the 
facilities furnished by the parent cor- 
poration; that under these circum- 
stances receipts from the sale of prod- 
ucts belonged to the subsidiary corpora- 
tions and were taxable to them; that the 
parent corporation was taxable upon 
the receipts received or accrued from 
the subsidiary corporation under the 
intercompany agreement. The receipts 
of the parent corporation were deemed 
to arise from the furnishing of facilities 
and supplementary services by the 
parent corporation to the subsidiaries, 
from the furnishing of operating capital 
by the parent to the subsidiaries, and 
from the furnishing of patents, copy- 
rights and other benefits to the sub- 
sidiaries. 

From the foregoing cases the fol- 
lowing conclusions are justified: (1) a 
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receipt is taxable if there is any sale 
made or service rendered whether or 
not the receipt is in the form of cash, 
credit, or any other kind of property; 
(2) it is immaterial on the question of 
taxability that the parties to the trans- 
action are related to each other either 
through stock ownership or any other 
form of control, so long as a sale was 
made or service rendered, for which 
a charge is made, by one legal entity 
to another; (3) it is immaterial that 
the charge for the sale or service is 
made at cost or that there are reciprocal 
charges between the related companies 
with a net balance struck; and (4) 
where the relationship of the parties 
is claimed to be one of principal-agent, 
a question of fact is presented, the de- 
termination of which by the Comp- 
troller is binding if there is ample 
“warrant in the record” and a “reason- 
able basis in law.” 


In concluding this subject, I want 
to refer to your Committee’s recent 
recommendation to the Bureau for the 
modification of Article 221 of the 
Comptroller’s regulations covering in- 
tercompany transactions. Your Com- 
mittee proposed a change so as to pro- 
vide that “‘where the billing company 
receives reimbursement from affiliated 
company of expenditures previously 
made by the billing company, such re- 
ceipts be excluded from the tax base.” 
For your information, substantially the 
same change was suggested the latter 
part of last year by the Commerce & 
Industry Association of New York, 
Inc. The proposal was carefully con- 
sidered at great length at that time and 
was rejected. There is no expectation 
that the Bureau will reverse that action. 


Capital Transactions 


I now come to the consideration of 
the taxability of capital transactions 
of persons engaged in commercial busi- 
ness as distinguished from financial 
businessses. By capital transactions I 
mean the sale or other disposition of 
capital assets. 


1948 


The Comptroller’s regulations do not 
define capital transactions or capital 
assets. They merely set up, in effect, 
several classes of capital assets, treat- 
ing each similarly. Article 252 thereof 
merely states that profits resulting 
from the sale of capital assets, such as 
plant machinery and equipment, furni- 
ture and fixtures, delivery equipment, 
etc., are to be included in the measure 
of the tax. Article 251 requires that 
only the gross profit realized from the 
sale of securities is to be included in 
the measure of the tax. It is thus ap- 
parent that included in the classification 
of capital assets of a person engaged 
in a trade or business, within the mean- 
ing of the regulations, are fixed assets 
as one class, and stocks, bonds and 
other types of securities as another 
class. While real estate used in con- 
nection with a trade or business is a 
fixed asset, nevertheless, since the law 
and the regulations exempt the receipts 
from the sales of real estate, the profits 
from the sale of real estate, being part 
of such receipts, are likewise exempt 
from the tax. There may be other types 
of assets such as patents and copy- 
rights, owned by persons engaged in a 
trade or business, but these are treated 
as a separate class of capital assets. 


Before discussing the treatment ac- 
corded to gains from sales of capital 
assets, it might be of some value to 
examine the local law. As you know, 
the New York City General Business 
and Financial Tax Law defines the 
word “receipts” as “the gross receipts 
received in, or by reason of any sale 
made or services rendered, or commer- 
cial or business transaction had in the 
city, including cash, credits, and prop- 
erty of any kind or nature, without any 
deduction therefrom on account of the 
cost of the property sold, the cost of 
the materials used, labor or service or 
other cost, interest or discount paid, or 
any other expense whatsoever.” Cer- 
tain receipts are specifically exempt by 
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law. A person engaged in a financial* 
business pays the tax on “gross in- 
come” which is defined in the law as 
“the total amount of receipts of a per- 
son engaged in a financial business, ex- 
cluding the cost of property sold, or 
moneys or credits received in repay- 
ment of advances, credits and loans, but 
not to exceed the principal amount 
thereof and excluding deposits.” 

The New York City General Busi- 
ness and Financial Tax Law is a privi- 
lege tax measured by gross receipts, 
and not a transaction tax. Neither is it 
a net income tax. Yet, under the regula- 
tions pertaining to capital transactions 
of persons engaged in a commercial 
business, only the profits, if any, ac- 
cruing therefrom are made subject to 
the tax. A comparison of the local 
law’s definition of “receipts” with the 
treatment accorded by the regulations 
to capital gain transactions shows that 
the regulations pertaining to the tax- 
ability of capital transactions represent 
a very liberal interpretation of the law. 
For example, under the law the entire 
receipts from sales are subject to tax, 
notwithstanding the nature or type of 
the property sold. Nevertheless, Ar- 
ticle 252 of the Comptroller’s regula- 
tions provides that upon the sale of 
capital assets by a person engaged in a 
commercial business, only the profit 
therefrom is subject to the tax. This 
seemingly anomalous situation does not 
exist in a financial business, for as to 
such business, the law and the regula- 
tions tax only gross income, which, in 
the case of the sale of capital assets, 
means the difference between the cost 
and selling price. Hence, the discussion 
that follows is confined to capital trans- 
actions from a commercial business, as 
distinguished from a financial business. 

While capital transactions from a 
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commercial business have been liberally 
treated in the regulations, certain 
limitations have been imposed upon the 
extent to which losses from the sale of 
capital assets may be offset against 
profits therefrom. These limitations 
are reflected either in the regulations or 
the Bureau’s practice. 

3efore discussing these limitations, 
I would like to point out to you the 
background of the Bureau's treatment 
of capital gain transactions. In the 
first place, it must be borne in mind 
that the treatment of capital gains in 
the regulations is a continuation of the 
Bureau’s previous practice. When the 
law was originally enacted and the 
question of taxing capital transactions 
arose, the first reaction of the adminis- 
tration apparently was to regard the 
gross receipts from such transactions as 
fully taxable. Shortly thereafter only 
the profits from such transactions were 
deemed taxable. This practice was then 
incorporated into the regulations. The 
present administration has not seen ft 
to disturb a practice and policy of such 
long standing. 

[ have stated that certain restrictions 
have been placed upon the extent to 
which losses from the sale of capital 
assets may be offset against profits 
from the sale thereof. Article 252 of 
the regulations states that if losses are 
sustained on sales of capital assets, they 
may not be offset against gross receipts 
from other sources. While not specifi- 
cally provided for in the regulations, 
the purport of Article 252 is to permit 
an offset of losses against profits from 
the sale of capital assets. For example, 
the loss on the sale of a capital asset 
cannot be deducted from the gross re- 
ceipts of interest and dividends, or from 
the sales of goods, which are not capital 
assets, since the latter receipts are 


The services and transactions of private banks, private bankers, 


holding companies, dealers and brokers in money, credits, commercial paper, bonds, notes, 
securities and stocks, monetary metals, factors, and commission merchants, and where the 
comptroller shall so determine as a fact, dealers in merchandise where the spread or dif- 
ference between the cost of goods sold and the sale price is analogous to or in the nature of a 
commission and does not in any event exceed three percentum of the cost of goods sold, 


and such determination of fact by the comptroller shall be final. 


Title RR of the Administrative Code). 
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“from other sources.” In other words, 
under the Bureau’s practice, losses from 
the sale of capital assets can be deducted 
only from profits from the sale of 
capital assets. 

The same rule applies to gains and 
losses from the sale of securities. Ar- 
ticle 251 of the regulations states that 
if losses are sustained in connection 
with the sale of securities, such losses 
may not be offset against gross receipts 
from other sources; but as in the case 
of other capital assets, the purport of 
Article 251 is to permit an offset of 
losses from the sale of securities against 
profits from the sale of securities. This 
is evidenced further by the fact that Ar- 
ticle 251 provides that where a cor- 
poration purchases its own bonds for 
retirement at a price less than the 
issuing price, the difference between the 
issuing price and the purchase price, 
or the profit, must be included in the 
tax base; whereas, if the issuing price 
is less than the purchase price, the dif- 
ference may be deducted as a loss but 
only to the extent of the profits realized 
from the sale of other securities. 

Another important limitation upon 
the right to offset losses against profits 
from the sale of capital assets is that 
the losses sustained from the sale of one 
class of capital assets may be offset 
against profits from the sale of capital 
assets in the same class, but may not 
be offset against profits from another 
class of capital assets. For example, a 
loss on the sale of delivery equipment 
may be offset against a profit from the 


sale of plant machinery. However, a 


loss from the sale of securities may not 
be offset against a profit from the sale 
of plant machinery, or vice versa. 


Very often a merger or consolidation 
of two or more corporations results in 
a profit to one of the corporations. In 
such case the profit is subject to the 
tax. Dividends received in partial or 
complete liquidation of a corporation by 
a person engaged in business are to be 
included in the base of the tax to the 
extent of the gain realized on the in- 
vestment. If a loss is sustained, it may 
not be offset against the gross receipts 
derived from other sources. (See Ar- 
ticles 248, 251 and 305 of the Comp- 
troller’s regulations ) 


Finally, in order to determine the 
gross profit or loss in connection with 
capital transactions consideration must 
be given to the elements of cost and 
selling price. In the case of securities, 
for the purpose of determining the 
gross profit or loss, the cost consists 
of the purchase price plus broker- 
age fees. The gross receipts realized 
from the sale of securities consists of 
the gross selling price without deduc- 
tions therefrom for stamp or transfer 
tax or any brokerage fees. In the case 
of capital assets (other than securities ) 
as to which depreciation is allowed or 
allowable for federal income tax pur- 
poses, the cost of the asset less depre- 
ciation is to be deducted from the gross 
proceeds of the sale thereof in comput- 
ing the profit required to be included 
in the measure of the tax. (See Articles 
251, 252 and 303 of the regulations) 
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Franchise Tax on Transportation 
Companies—Interstate Commerce 


Under Section 186(a) every utility 
pays a tax of 2% on its gross income. 
The Central Greyhound Lines, Inc., 
operates buses from New York City to 
Buffalo and the routes cut across sec- 


tions of New Jersey and Pennsylvania. 
‘or the reason that transportation was 
it New York to another 
York, the State Tax 
receipts without 
income 


from a point in 
point in New 
Ci tmission taxed the 

apportionment treating the 


as derived wholly from intrastate busi- 
1eSS The taxpayer contended that 
since the transportation covered a route 
through other states interstate com- 
inerce was involved and the total re- 


taxed without ap- 
New York courts 
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The Supreme ome upheld the tax- 
payer. It held that an unapportioned 
tax was an unconstitutional burden on 


interstate commerce and that an appor- 
tionment on the basis of mileage for 
example should be made. In this case 


the mileage outside the state was 43% 
of the total. It was unrealistic, said the 
Court, to attribute the entire transpor- 
tation New York because the origin 


and destination were in New York. 
The utilization of a route through other 
states was not for the purpose of avoid- 


the use 
rifling in 
Three 


in New York, nor was 
route outside the state t 
quantity and hence insignificant. 
| dissented. 
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Cross Receipts Tax—What Consti- 
tutes Publisher’s Receipts from 
Advertising Space 
cial Deputy Comptroller has 
ruled that agency commissions are not 
excludible in determining the pub- 
lisher’s taxable gross receipts. All the 
publisher is the net amount 
harged for the advertising ; the agency 
receives a 15% commission. Further- 
more the agency pays a gross receipts 
tax on the commissions. The ruling 
states that the agency commission is not 
comparable ‘to a trade discount which 
would be deductible from re- 
ceipts. 
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Perfecting a Lien 
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[Last month we discussed the subject 
of liens. We emphasized the fact that 
while the statute Sas the state a lien 
against real and personal property for 


> must perfect the 
a priority 
l agen- 


ey stat 
lien if its rights are to receive 
over rights of other governmenta 
cies and purchasers in good faith. The 


Wisconsin Supreme Court recently de- 
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cided a case! in which the Industrial 
Commission of Wisconsin had a lien for 
unpaid unemployment contributions. 
In that case a tax warrant had been 
filed, That gave the lien the effect of a 
judgment. An execution on the judg- 
ment had been issued and the sheriff 
made a return that he could not find 
any goods, chattels, or real estate with- 
in his county. To perfect the lien and 
make it specific he should have seized 
property of the taxpayer. 

In this case the United States had 
claims for unpaid taxes. The United 
States filed its claims after the filing of 
the tax warrant by the state. The re- 
ceiver had sold some real estate and 
both the United States and the State 
of Wisconsin made a claim against the 
proceeds. The Court held that the 
United States had a priority under Sec- 
tion 3466, in that the state had failed 
to perfect its own lien. 


Reporting Changes in Federal Net 

Income for Prior Years 

The New York State Income Tax 
Return (Form 201-1947) requires an 
answer to the following question: Has 
the Federal Internal Revenue Bureau 
notified you that an additional tax was 
due for either 1945 or 1946? 

A member would like to know what 
is the obligation of a New York State 
taxpayer who, in 1947, paid an addi- 
tional federal assessment for 1943 and 
1944 to report this to the State? 

The 1947 New York State income 
tax return was due April 15, 1948. 
Any ordinary claim for additional tax 
due for the year 1944 would be out- 
lawed by the three year statute of limi- 
tations on April 15, 1948. There is no 
provision in the law compelling a vol- 
untary disclosure of an additional 
assessment made by the Federal gov- 
ernment. 


Business Allocation Percentage— 
Property Factor—Property in 
Transit 
One of the allocation factors used in 

determining the business allocation per- 

centage is real and tangible personal 
property. The percentage is deter- 
mined by taking the ratio of such pro- 
perty owned by the taxpayer in New 

York to all such property owned with- 

in and without New York. 

The situs of such property must be 
determined to compute this percentage 
and hence a problem arises as to the 
situs of property in transit. Art. 412 of 
the Regulations covers this situation. 
While property is in transit from a 
point outside New York to a point in 
New York, or the reverse, it is treated 
as not having a fixed situs anywhere. 
The value of such property is omitted 
both from the numerator and the de- 
nominator of the property factor. 

If property is in transit from a point 
outside New York to another point 
outside New York it is deemed to have 
a situs outside New York and so would 
be included in the denominator of the 
property factor. Similarly, if the pro- 
perty is in transit from one point in 
New York to another point in New 
York it has a situs in New York and is 
includible in the numerator of the prop- 
erty factor. Property continues to be 
in transit until it is delivered to the 
owner at the point of destination or 
until it becomes subject to actual pos- 
session by the owner at the point of 
destination. 

One of our members asks whether 
these rules apply where the property is 
in transit to the free port of New York. 
Until the property reaches the point of 
destination it is still in transit and the 
foregoing rules would govern. Our 
member may have been thinking of the 
original package rule in the case of 
foreign commerce. 

The underlying theory of this rule 
is that interstate movement continues 


1 {n re: Voluntary Assignment of John Brumer d/b/a Powers Manufacturing Co., et al 
Industrial Commission v. U. S., Supreme Court, State of Wisconsin, No. 165, March 29, 1948. 
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until the package is broken and the 
goods become part of the general mass 
of property within the state, after which 
time the power to impose a local tax 
matures. While originally applying to 
foreign commerce the rule has served 
as a guide to indicate the duration of 
interstate shipment also. 

Another question asked is whether 
the rule applies to property in transit to 
New York for immediate shipment to 
points outside New York State. The 
situs of property which comes to rest 
interstate commerce 
S. Su- 


in the course of 
has been determined by the U 
preme Court in two important cases.? 
In the were 
floated down a river and weather con- 
ditions made it necessary for the logs 
to be collected at a point until it was 
physically possible for the logs to con- 
tinue their interstate journey. The court 
held that the logs were in interstate 
commerce and could not be subject to 
a property tax at the point at which 
they rested temporarily. The interrup- 
tion was only to promote the safe and 
convenient transit. It was held that 
continuity of the interstate trip was not 


broken. 


Brattleboro case, logs 


In the Blastus case, cattle shipped in 
interstate commerce were stored tem- 
porarily in stockyards in St. Paul for 
immediate reshipment. The court held 
in this case that interstate commerce 
had ceased in St. Paul and so could be 


taxed bv Minnesota. 


Both cases involved a property tax, 
but the principle would apply to the 
franchise tax. In our opinion when the 
property comes to rest at the New York 
destination it is subject to actual pos- 
session and control by the owner and 
would thus have a taxable situs in New 
York. The interruption in the flow of 
interstate commerce is not like the flow 
4 logs in the Brattleboro case, but like 
the cattle kept in stockyards for imme- 
diate reshipment as in the Blasius case. 


When is a Plant of an Independent 
Contractor a Regular Place of 
Business? 


The X corporation in New York 
purchases goods from a supplier, an 
independent contractor, located outside 
New York State. The goods do not re- 
quire processing or conversion of any 
kind. When purchased by the X cor- 
poration, title passes to it. The goods 
are stored at the plant or warehouse of 
the independent contractor until shipped 
directly to the- customers of the X 
corporation. Does the plant of the in- 
dependent contractor constitute a regu- 
lar place of business of the X corpora- 
tion? 

No. The plant or warehouse of the 
independent contractor is not a public 
warehouse. Art. 411 of the regulations 
states that where as a regular course of 
business property of a taxpayer 1s 
stored in a public warehouse until 
shipped to customers such warehouse 
is considered a regular place of business. 


Since the gcods do not require pro- 
cessing or conversion of any kind the 
taxpayer cannot come within the other 
part of the regulation which permits the 
plant of an independent contractor to 
be considered as a regular place of 
business where as a regular course of 
business raw material or partially fin- 
ished goods of a taxpayer are delivered 
to an independent contractor to be con- 
verted, processed, finished, or improved, 
and the finished goods remain in the 
possession of the independent contrac- 
tor until shipped to customers. 


All that the X corporation does in 
this case is to purchase goods from a 
creditor located outside the state, the 
creditor delivering the merchandise to 
the customers of the X corporation in- 
stead of to the corporation itself. In 
this type of activity it cannot be said 
that the X corporation is carrying on 
business at a place located outside the 
state, such as it would be if the goods 


hamplain Realty Co. v. Brattleboro, 260 U. S. 366; Minnesota v. Blasius, 54 S. Ct. 34. 
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iad to be processed by the X corpora- 
tion. 

It should be noted that a regular 
place of business would entitle the cor- 
poration to an allocation only under the 
property factor. To allocate receipts, 
the corporation would have to have a 
permanent or continuous place of busi- 
ness outside New York. 


Franchise Tax and Interstate 

Commerce 

A state has jurisdiction to tax intra- 
state business or activities. This right 
may not conflict with the right of a 
corporation to carry on interstate activ- 
ities since the federal constitution pro- 
hibits a state from interfering with 
interstate commerce. Quite regularly 
the United States Supreme Court is 
called upon to decide whether a tax 
supposedly levied against a corporation 
on intrastate activities is prohibited be- 
cause it is an undue interference with 
interstate commerce. In a_ previous 
paragraph we discussed the Central 
Greyhound bus case which approved a 
New York tax even though interstate 
commerce was involved. The interstate 
commerce issue was also before the 
Supreme Court in Memphis Natural 
Gas Co. v. Stone. In this case the 
State of Mississippi levied a franchise 
tax on a pipe line company based upon 
capital employed in the state. In a 5 to 
4 opinion, the court held that the main- 
tenance of two local compressor sta- 
tions in the state gave the corporation 
protection which entitled the state to 
compensation. The stations were oper- 
ated to maintain and keep in repair the 
facilities of the system. The tax was 
therefore not an unreasonable burden 
on the interstate commerce. In an ear- 
lier case*, the franchise tax was levied 
against the privilege of doing inter- 
state business which involved activities 
within a state. In the Mississippi case, 
the tax is levied as recompense for local 
protection. This distinction would 


3 Decided June 21, 1948. 





seem to be rather finely drawn, The 
corporation under another law had paid 
an ad valorem tax on its property in 
Mississippi and it therefore argued that 
it had already been fully taxed for the 
protection it was receiving from the 
State. The Supreme Court of Missis- 
sippi had held that the same protection 
could be taxed under two different tax 
laws. It is as though the ad valorem 
rate had been increased. 

Justice Reed said that where a cor- 
poration carries on a local activity suf- 
ficiently separate from the interstate 
commerce, a state may tax such local 
activities. The activity taxed must not 
be one that could be taxed in other 
states. Also the tax may not discrim- 
inate against interstate commerce. 
Justice Rutledge wrote a concurring 
opinfon in which he said the tax was no 
different from the apportioned tax sus- 
tained in Central Greyhound Lines, 
Inc. v. Mealey. There was a strong dis- 
senting opinion, in which | Justice 
Frankfurter said that the corporation 
had already been fully taxed for the 
protection it was receiving and the 
franchise tax was therefore an invalid 
tax on the privilege of doing interstate 
business within the state. The franchise 
tax cannot be made legal, said Justice 
Frankfurter, merely because the state 
could have increased the rate on the ad 
valorem tax. That would be an easy 
way of sustaining almost every tax that 
would otherwise fall under the ban of 
the Commerce Clause. 


Realty Tax Exemption for Kin of 

Veterans 

Under section 4 (5) of the Tax Law, 
real property of a dependent father, 
mother or minor children, or widow is 
exempt from tax. Because of the ref- 
erence to the widow, a question arose 
as to whether the exemption would be 
vranted to the father, mother, or minor 
children if the veteran were still living. 
Deputy Commissioner Kassell in an 


+ Ozark Pipe Line v. Monier, (1925), 266 U. S. 555. 
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opinion dated June 29, 1948, states that 
the exemption is allowed even if the 
veteran is alive. The father, mother, 
or minor children must be dependent 
upon the veteran for the exemption to 
apply. Dependency is not a condition 
of the exemption in the case of the wife 


a | 
Or WICOW 


New York City General Business 

Tax 

Mayor O'Dwyer recently signed the 
bill doubling the tax rates of the gross 
receipts tax. The increased rates take 
effect for the privilege vear beginning 
July 1, 1948. The reports for this priv- 
ilege year are due by June 15, 1949. 
For all financial businesses the new rate 
is two-fifths of one percent of all gross 
income. For ail other businesses the 
new rate is one-fifth of one percent of 
all business receipts. 


Allowance of Interest on Taxes in 
Bankruptcy Proceedings 


Two important cases were decided 
recently on this issue. In Saper, trustee 
of Spotlight Productions, Inc. v. City 
of N. YO the court held, in a divided 
opinion, that interest on tax claims is 
allowed only up to the date of filing of 
the bankruptcy petition and not up to 
the date of payment. In this case sales 
taxes and business taxes were involved. 
Under the code interest on the unpaid 
taxes accrues at the rate of one percent 
a month. The court points out that in 
an extended administration the accu- 
mulated interest could rapidly approachs 
the face amount of the claim. In 1938, 
by the Chandler Act, taxes were classi- 
fied as debts and, except for a priority, 
were held not to be in any other favored 
position. The law thus requires that a 
claim for taxes must be proved and 
filed the same as any other claim. This 
court then goes on to say that it sees no 
reason to suppose that the law did not 
intend to place tax claims in the same 





situation as other debts with respect to 
interest also. The court feels that its 
decision is practical and convenient, as 
well as equitable. 

In the second case,° a New York 
State franchise tax was involved, as 
well as a federal claim. Justice Au- 
gustus N. Hand writes the opinion 
and holds that interest is allowed only 
to the date of the filing of the petition 
in bankruptcy on the authority of the 
Saper case. It is interesting to note 
that even though Judge Hand so rules, 
he does not himself agree with the de- 
cision. He feels that it is desirable to 
settle the law in this circuit as to the 
allowance of interest on the claims until 
the Supreme Court should reach a 
different conclusion, Almost the entire 
opinion is then devoted to the reasons 
for dissenting from the majority view 
in the Saper case. Nevertheless Judge 
Hand concludes, “as heretofore stated 
and in spite of the contra views ex- 
pressed in this opinion the orders of the 
District Court are affirmed upon the 
authority of Saper v. City of New 
York.” These two decisions will have 
an important effect upon bankruptcy 
procedure. 


Determining Partners’ Distributive 
Shares 


Last month I attempted an answer to 
the problem of determining a partner's 
share of a charitable contribution made 
by a partnership (page 538). I thought 
my answer was theoretically correct, 
but Myron Finke and Ben Neuwirth do 
not agree with my answer. They say 
that the charitable deduction for each 
partner should be the amount by which 
his participation in the profits is re- 
duced and not by any theoretical set up. 
Theoretically, of course, partners’ sal- 
aries are as much a part of the partner’s 
participation in the profits as the profit 
and loss ratio after salaries, or interest 
on partner's capital. The partnership 


5U. S. Circuit Court of Appeals, 2d circuit, decided April 25, 1948. 
6 Carter, Trustee in bankruptcy of Union Fabrics, Inc. v. U. S., U. S. Circuit Court of 


Appeals (2d Circuit), decided April 25, 1948. 
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at common law presupposes a contri- 
bution of capital and services to the 
partnership and the return for services 
is thus a part of the profits of the part- 
nership. Therein a partnership differs 
from a corporation. Realistically, sal- 
aries to partners may be viewed as ex- 
penses of a business. However, for tax 
purposes salaries are not deductible 
from gross income. The tax return 
(Line 14) contains the following 
caveat, “Do not include compensation 
for partners.” I do not know of any 
federal tax case where this situation has 
come up for decision. It is the practise 
of the tax commission to accept a distri- 
bution of the deduction for charitable 
contributions either on the basis of the 
profit sharing ratio after salaries or 
before salaries, presumably on_ the 
theory that the distribution represents 
the agreement of the partners. This 
editor would be interested in the opin- 
f our members on this problem. 


rate! 
LOTS 


Nonresidents—Withholding 

The salary of a nonresident employee 
is subject to withholding by the em- 
plover. The tax must be withheld on 
all payments of salaries, wages, and 


other fixed or determinable periodic 


compensation of $1,000 or more, during 


the calendar vear. However, if the 


1948 


nonresident employee makes a claim 
for personal exemption on form 102, 
the tax withheld is at regular normal 
tax rates on the income in excess of the 
amount of the exemption and the op- 
tional deduction of 10% of the compen- 
sation paid or $500, whichever is 
smaller. 

It should be noted that if a non- 
resident renders services entirely with- 
out the state, no withholding is re- 
quired ; and if the services are rendered 
partly within and partly without the 
state, withholding is based upon the 
amount paid for services within the 
state. 

The employer makes a return (Form 
103) of tax withheld on or before 
February 15, for the preceding calendar 
year and pays the withheld taxes to the 
State Tax Commission at that time. 
This report as well as the certificate of 
nonresidence and claim for personal 
exemption (Form 102) must be filed 
even though the employee may have 
filed a return and paid the tax direct. 
In the latter event the employer must 
make a statement to that effect on form 
102. 

Sec. 376 of the Tax Law provides a 
penalty for failure to file forms 102 and 
103. The employer is himself liable for 
the tax plus penalties and interest. 
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Conducted by Witt1am W. WERNTZ 


Two New Proposals: 


Rule 409 of the General Rules and 
Regulations under the Securities Act 
of 1933 authorizes a registrant to omit 
any required information which is un- 
known or not reasonably available, 
either because obtaining it would in- 
volve unreasonable effort or expense, 
or because it rests peculiarly within the 
knowledge of another person not affil- 
iated with the registrant. Heretofore, 
the Rule permitted the registrant to 
give what it could and to add “a dis- 
claimer of responsibility for the accu- 
racy or completeness thereof.” The 
Commission now proposes to amend 
such rule to delete the permission to 
nelude a disclaimer. Under the pro- 
posed new rule, the registrant would 
state the scurce of what information it 
gives and the reason for not giving full 
data. 

Insofar as the omission of informa- 
tion too expensive to obtain is con- 
cerned, the proposal seems to be rea- 
sonable. But some may question the 





WittrAm W. WERNTZ, pg J 
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and the Treasury Department. 

Mr. Werntz is the author of 
numerous articles which have ap- 
peared in technical accounting publi- 
cations. He is Vice-President of the 
American Accounting Association. 











desirability of the proposal where the 
information given is furnished by a 
non-controlled person. Whether the 
statement of source in such cases ac- 
complishes the same purpose as a dis- 
claimer, is a question for counsel. In 
any case, the proposal as a practical 
matter seems likely to impel cautious 
registrants to be even more reluctant 
to omit required data because of its 
costliness, even when such data appears 
to be clearly unimportant in the circum- 
stances. 

The Commission is also proposing 
to amend the remuneration and man- 
agement items in Form S-1, that is, 
Items 25, 26, 27, 30 and 32 

Item 25 (Remuneration of Directors 
and Officers) will henceforth indicate 
in its text that pension and retirement 
payments are within its purview. The 
proposed item will also include in am- 
plified form as paragraph (c) the gist 
of a former instruction as to compensa- 
tion paid in the form of securities, op- 
tions and similar devices. The pro- 
posed new subparagraph reads: 


“(c) Describe all transactions since the 
beginning of the last fiscal year of the 
registrant in which any person who was a 
director or officer of the registrant at any 
tine during such period received remuner- 
ation, directly or indirectly, from the regis- 
trant or its subsidiaries in the form of 
securities, options, warrants, rights or 
other property, or through the exercise or 
disposition thereof. As to options, war- 
rants or rights granted or extended, give 
(1) the tithe and amount of securities 
called for; (2) the prices, expiration dates 
and other material provisions; (3) the 
consideration received for the granting 
thereof; and (4) the market value of the 
securities called for on the granting or 
extension date. As to options, warrants or 
rights exercised, state (1) the title and 
amount of securities purch ased; (2) the 
purchase price; and (3) the market value 
of the securities purchased on the date of 
purchase.” 
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The text of present Item 27 (Bonus 
and profit sharing plans) is redrafted 
to specify clearly that data on pension 
and retirement plans is to be included. 

Item 30 (Principal holders of equity 
securities) is revised to simplify the 
tabular presentation, at least for drafts- 
men who have occasion to use it fre- 
quently. 

Item 32 (Interest of management 
and others in recent transactions) is 
broadened to include all types of trans- 
actions, not merely those involving 
property. As proposed, the item will 
read: 

“Describe briefly any material interest, 
direct or indirect, of any pe rson named in 
answer to Item 12 (a), 23, 29 or 30 (a) 
or any affiliate of the registrant (other 
than its majority-owned subsidiaries) in 
any significant transactions during the last 
three years, cr in any significant proposed 
transactions, to which the registrant or any 
subsidiary and any one or more of such 
persons were or are to be parties. If any 
such transaction involved or is to involve 
the purchase or sale of property by or to 
the registrant or any subsidiary, otherwise 
than in the ordinary course of business, 
state the cost of the property to the pur- 
chaser and the cost thereof to the seller 
if acquired by the seller within two years 
prior to the transaction.” 

Accountants may well pause to con- 
sider what further inquiries on their 
part may have to be made in order to 
assist registrants in providing the an- 
swers to the proposed items 25(c) and 
32 set forth above. 

The announcement of the proposal 
called for comments by July 23. It will 
be most interesting to learn when and 
exactly what changes are finally made. 


More (or Less) Income: 

No one who heard or read Mr. 
King’s address before the Society in 
May could fail to miss the urgency with 
which the Commission views the prob- 
lem of the income statement. Just 
prior to that address, Mr. King spoke 
to an accounting conference in Texas 


largely on the same general topic. The 


following observations which he made 
there will be of special interest as an 


elaboration of his remarks before the 


Si ciety : 
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“It is my impression that what appears 
to be the most significant trend is really 
not a trend at all but only the manifesta- 
tion of management's alarm over the un- 
usually large” dollar amount of reported 
corporate profits. I refer, of course, to 
the minimization of profits, either by direct 
charges thereagainst or appropriations 
therefrom, reflecting management's desire 
to retain in the business sufficient resources 
to cope with the inflationary aspects of our 
present economy. 


“While various means have been adopted 
to accomplish this purpose the principal 
procedure has been to make appropriations 
to reserves for anticipated losses on inven- 
tories due to future price declines, for 
‘excessive construction costs .. . in antici- 
pation of an eventual reduction in the level 
of over-all construction costs .. .,’ to 
cover ‘excess of future replacement cost 
of machinery and equipment over original 
cost,’ for ‘accelerated depreciation of post- 
war additions to facilities by the short-term 
amortization of the estimated excess cost 
thereof above the prewar. price level,’ or 
for general contingencies 

. | have found that n newspapers, statis- 
tical services and comments in reports to 
stockholders pretty generally treat the final 
item appearing on a profit and loss state- 
ment as the Net Income regardless of how 
it may be captioned and translate the 
amount there shown into ‘earnings per 
share.’ Although in three of the exam- 
ples cited earlier a clearly captioned net 
profit ‘for the year’ was first arrived at, 
published comments with respect to all 
five of these statements used the final 
figure to determine ‘earnings per share.’ 

“There are, however, exceptions to the 
practice of ignoring, in published reports, 
all but the final figure shown in profit and 
loss statements. I have seen comments 
which calculate ‘earnings per share’ before 
appropriations for reserves but, unfortu- 
nately, some other commentator almost in- 
variably has used the figure after these 
appropriations in his determination of 
‘earnings per share’ for the same company. 
In one instance an amount almost exactly 
equal to half of the amount shown as ‘Net 
profit for the year’ was appropriated for 
future inventory losses. As a result ‘earn- 
ings per share’ were either $2.80 or $1.40 
depending upon the reporter.” 


Mr. King also had this to say of the 


single-step income account and of the 
use of “laymen’s language” in describ- 
ing the items in the statement: 


“The criticism of a New York security 
analyst published in the Journal of Ac- 
countancy for November, 1947, applies to 


701 








The New York Certified Public Accountant 


both of these forms (of income state- 
ments). He said: 


‘At least the main items of cost, wages, 
materials, selling, distribution, and ad- 
ministrative expenses, might well be 
listed separately in corporate annual re- 
ports. This enables important operating 
and expense ratios to be calculated, year- 
to-year trends noted, and comparisons to 
be made with similar ratios of other 
companies in the same line. Such com- 
parisons greatly aid in distinguishing the 
most efficient from the least efficient and 
high-cost enterprises. Of late there has 
been a deplorable tendency on the part 
of some major corporations to lump to- 
gether ‘cost of goods sold’ and ‘operating 
expenses’ and to omit entirely the ‘gross 
profit from operations.’ One or two steel 
companies in the past year or two that 
previously provided a fair amount of 
detail in this respect, have recently 
lapsed. The analyst is not enthusiastic 
about such tendencies.’ 


“Having in mind the source of this com- 
ment and the fact that in the Commission's 
administration of the Securities Acts we 
are required to insist upon financial state- 
ments which will be most useful to in- 
vestors, I think it is clear that the forms 
presented above are unsatisfactory in sev- 
eral respects. Both statements fail to dif- 
ferentiate between recurring and _ nonre- 
curring income (assuming the latter was 
present) and between investment and oper- 
ating income. In the second example in- 
terest expense is netted against interest 
income and the balance listed as an offset 
to ‘costs incurred.’ In the first example 
there is no indication of how the increase 
or decrease in inventories has been handled 
and both are obscure as to the items 
which constitute the cost of inventories and 
cost of goods sold. There is a_ possible 
inference, particularly in the second ex- 
ample, that all items listed as costs incurred 


may enter into the cost of inventories, 
This is not a too farfetched assumption for 
examples have come to our attention in 
which selling, general and administrative 
expenses have been included in inventories 
and cost of goods sold. The practice 
seems to be a carry-over from war con- 
tract accounting practice wherein all re- 
coverable costs under the contract were 
charged thereagainst. With the reconver- 
sion to peacetime operations we think this 
practice is no longer appropriate and the 
principle of excluding from inventories 
selling, general and administrative ex- 
penses not applicable to production as laid 
down in the Accounting Research Bulletin 
No. 29 on ‘Inventory Pricing’ should be 
applied. 

“Some of these new style income state- 
ments have substituted every-day language 
(apparently considered to be more under- 
standable to lay readers), for technical 
accounting terms. The use of ‘received 
from customers’ and ‘paid for’ elements 
of cost connotes a cash basis of account- 
ing which surely is not intended. The gen- 
eral idea of simplification expressed in these 
statements had been used for a number of 
years prior to the war in special reports 
prepared for employees or as a basis for 
‘pie’ charts or other pictorial forms of pre- 
sentation in the president's letter. I think 
this use is appropriate as a supplement, 
not as a substitute; but before even sub- 
scribing to such limited use it should be 
made certain that the interpretative value 
of the conventional style of profit and loss 
statement is not in the process of being 
subordinated to the anticipated propaganda 
value of the new style. Nor am I ready to 
concede that informed stockholders and 
financial analysts should be confined to a 
form of reporting designed to meet the 
needs of those unfamiliar with the terms 
and principles of corporation finance and 
accounting. Instead I think we should 
encourage more investors to learn these 
principles.” 
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The Taxpert Looks at Indexes 


By Lewis Gruick, C.P.A. 


> Is the service I swear by; Y is 
the service I swear at!” Does 
that sound familiar? Did you say it 
yourself? Why did you say it? Prim- 
arily because you were more familiar 
with X than with Y. Familiar with the 
text? No! Familiar with the Index. 
Yes! 

It is an old axiom that no book is 
better than its index. This is especially 
true of loose-leaf tax services. The 
writer has been struggling with them 
for twenty-nine vears. In that time he 
has seen some improvement. As he 
expects to live at least twenty-one years 
more, he hopes to see a really efficient 
index before he dies. 

He has given much thought to the 
question of what is wrong with the in- 
dexes. Herewith he presents his an- 
swers. 

The first and controlling cause is the 
inertia of the subscribers. The pub- 
lishers can gauge the demand only by 
what the subscribers write them. 
Gripes to office associates; cussing out 
the salesmen; and other oral outbursts 
avail nothing. A complaint or sugges- 
tion in writing gets results. The writer 
knows whereof he speaks. He can point 
with pride to a dozen items in his fa- 
vorite service which are indexed as they 
are because he wrote about them. 





Lewis Giuick, C.P.A., has been 
a member of the Society since 1924. 
He has recently resumed practice in 
New York City, and been. reap- 
pointed to the Committee on Ac- 
counting Machinery, of which he 
was chairman in 1939 and 1940. 
The October issue of the TAx Mac- 
AZINE has a special twentieth anni- 
versary issue of his SHOPTALK. 
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In fact, he was once threatened with 
a job as an indexer. His declination, 
with thanks, was not entirely because 
he preferred public accounting. He re- 
alized that an index that would entirely 
suit him might not suit others. To suit 
everybody is impossible. Even to ap- 
proach complete satisfaction would re- 
sult in an index of prohibitive size and 
cost. Nevertheless amplification and 
simplification are feasible. 


The second reason is the psychology 
of the indexers. They are primarily 
concerned with the Code and Regula- 
tions. They are not users of the service ; 
merely compilers. They become im- 
bued with legal phraseology and tech- 
nical meanings. They do not always 
grasp the import of a case or ruling. 


Herewith are a few examples. You 
readers can multiply them ad infinitum, 
ad nauseam. If you are of the newer 
generations, which get college degrees 
without a Latin prerequisite, that 
means, “till you are disgusted with the 
whole works”, 


1. You are working on a family 
partnership matter. Mrs. Y is to be- 
come a partner of her son. You look 
under “M” for “mother”. Not there. 
You hardly expected it would be in a 
natural position. Next you try ‘Part- 
nership-family”. There is a solid col- 
umn of fine print references, but no 
“mother”. Plenty of ‘‘wives’, “hus- 
hands”, and “sons”. But no “mother”. 
Eventually you read up almost every- 
thing on family partnerships, and come 
up with no less than a half-dozen cases 
involving “mothers”. Maybe there are 
more, But for one thing you are tired; 
for another, the six give you an ade- 
quate slant. So you cuss the indexers 
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and go home. You never do get around 
to writing the publishers.! 

2. You read about the phenomenal 
Hooper of a certain giveaway radio 
program. The critics are concerned 
about its deleterious effect on ‘‘con- 
structive” shows. The Federal Com- 
munications Commission threatens to 
prosecute it as a lottery. The papers 
mention the taxes the “winners” must 
pay. You recall a famous “Pot O’ 
Gold” case, and want to look it up. Of 
course you know it wont be in the 
citator under that name. The natural 
place to look is under ‘‘Radio”. You 
have sufficient experience with indexes, 
and the minds of the makers thereof, to 
expect to find a subhead “Prizes”, Do 
you find it? Not in this writer's favor- 
ite service. 

So you try “Prizes” under 
Sure enough, there is “Prizes” follow- 
ed by “see Awards”. And eventually 
you find that Pauline C. Washburn 
won the “Pot O* Gold”. 

Why, in the name of common sense, 
should the case not be listed under its 
popular name in the citator? Why, in 
the same name, doesn’t the indexer 


oe 


“partners”. 


Jt 


use the basic English “Prize” as his 
key word, instead of the highbrow 
“Award’? 

3. Pure hearsay tells us that one 
service claims 80% of its subscribers 
are accountants (not necessarily cert- 
ified). Another one is said to claim 
better than 50%. You would think 
there was a group worth catering to. 
Yet under “Professional Expenses” 
you tind: actors, attorneys, authors, 
lawyers, teachers, but no accountants. 
Notice that lawyers and attorneys get 
in twice. The accountant who pays the 
bill isn’t even mentioned. 


+. By now, you are pretty well in- 
ured to the habit of all indexers (not 
just tax service) and cataloguers of 
putting the cart before the horse. Thus, 
when a fiscal year problem comes up, 
you turn immediately to “Y” and run 
down the “Year” column looking for 
“fiscal”. Not there. Bewildered you 
turn to “F’’; and doggone! There it 
is in caps, FISCAL YEAR, just like 
that. 

On that encouraging note, we sign 
off. 


1Qne index had both “mother” and “mother-in-law” as “dependents”; but not as 
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COMMITTEE ON 


The second technical meeting on 
State Taxation, held on April 13, 1948, 
was devoted to the New York State 
franchise taxes on corporations. Under 
the plan adopted by the Committee on 
State Taxation for this year’s meetings, 
the proceedings were devoted to the 
solution by a panel of tax men of a 
series of practical situations. Presented 
below are the solutions given at the 
second meeting. The questions will be 
found in the April, 1948, issue of the 
New York Certified Public Accountant 
at page 320. The solutions presented at 
the first meeting, held on April 6, 1948, 
were published in the July, 1948, issue 
at page 546. 

We take this opportunity to express 
our gratitude to the members of the 
panel who so generously contributed 
their time and talent toward an infor- 
mative and valuable meeting. 

SipNEyY I. Roperts, Chairman 

Sub-committee on technical meetings. 


Group I—Franchise Tax on Real 
Estate Corporations 


A. The Franchise Tax on real estate 
corporations, under Section 182 of 
Article 9 of the Tax Law, is based both 
on the value of the assets, at the rate 
of 14 mill of their ‘full value”, and on 
distributions to stockholders during the 
preceding vear, at the rate of 2%. 

1. In our problem, the tax, for the 
year 1948, is payable in advance, based 
on the “full value” of the assets on 
December 31, 1947, without deduction 
of the liabilities. 

In determining “full value’, the 
State Tax Department does not neces- 
sarily accept the net values as per the 
books of the taxpayer (cost less depre- 
ciation). Should the net book values of 


STATE TAXATION 


the real estate be less than the assessed 
valuation, the Tax Department will use 
the higher assessed value for the %4 mill 
tax. Since the assessed value of the 
real estate was $1,250,000, which was 
higher than the book value, such as- 
sessed value would be the basis for the 
tax at the ™% mill rate, and would 
amount to $312.50. 

2. The second part of the problem 
relates to interest payments to stock- 
holders on debenture bonds, the pro- 
ceeds of which were used to acquire the 
real estate. This tax is based only on 
the amount paid during the preceding 
calendar year, and amounts accrued by 
the taxpayer are ignored. Not all in- 
terest payments are subject to the 2% 
tax; only such interest as was paid to 
stockholders or members of their im- 
mediate families on certificates of in- 
debtedness, debenture bonds, or similar 
obligations is taxable. If the indebted- 
ness is secured indebtedness, interest 
thereon is not taxable. Actually, the 
rate of tax will not be more than 2% of 
90% , because there is an overall deduc- 
tion of 10% from the amount subject 
to tax, and up to $1,000.00 is entirely 
exempt. 

3. The tax on dividends is based on 
the amount paid, irrespective of the 
amount of dividends declared. The rate 
of tax is the same as on other distribu- 
tions to stockholders—2%. If some of 
the assets are located in another State, 
then an apportionment is permitted, on 
the proportion of gross assets located 
within the State to the total gross assets 
wherever located, excluding cash. 

B. The basic date for tax liability 
and filing of returns is January Ist of 
each year. The taxes are payable in 
advance. Therefore, in our problem, 
although the corporation was organized 
on February 1, 1947, no return will 


705 








The New York Certified Public Accountant 


have to be filed for -the period from 
February 1, 1947 to December 31, 
1947, and the first return would have 
to be filed before March 1, 1948. 

C. Problem “C” deals with the type 
of activities and the assets which a real 
estate corporation may hold, so as to be 
permitted to maintain its status as a 
real estate corporation. The general 
rule stated in Article 9 is that a corpo- 
ration, to be taxed as a real estate cor- 
poration, must be wholly engaged in 
the holding and selling of real estate, 
or as the lessee under a leasehold which 
has a term of twenty vears or more, 
and under which the lessee is required 
to pay the real estate taxes. Very few 
exceptions are permitted. 

A corporation is permitted to hold 
stocks and securities if the fair market 
value does not exceed 10% of its “ag- 
In the problem 


gregate gross assets”. 
before us, the “aggregate gross assets 
totaled $1,365,000, and the holding of 
stocks and securities, of $100,000, 
would be under the 10% limitation. 
Loans and advances to wholly owned 
real estate subsidiaries are also subject 
to the limitation of 10%. 

a. The purchase of $50,000 of U. S. 
Treasury bonds may result in a change 
in status. The additional U. S. Treas- 
ury bonds of $50,000 would increase 
the total of stock and securities to 
$150,000, which would be in excess of 
10% of the “aggregate gross assets”. 
Section 198 permits a real estate cor- 
poration to acquire Government securi- 
ties during the period between January 
1, 1941, and December 31, 1946, and 
the amount thereof, if still held on De- 
cember 31, 1946, would not be added 
to the securities subject to the 10% 
linitation. However, since in this case, 
it is intended to acquire Government 
securities in 1948, Section 198 would 
probably not apply. 

b. If a real estate corporation ac- 
quires the entire capital stock of an- 
other real estate corporation, the own- 
ership of such stock is excluded from 
stock and securities, subject to the 10% 
limitation. If, however, a lesser per- 
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[= 
of another real estate corporation is ac- 
quired, then such stock to be added to 
other stock and securities and the 10% 
limitation would apply. 

c. The third type of contemplated 
transaction should be avoided. The 
purchase of the entire capital stock of 
the real estate corporation, is permis- 
sible under the law. However, loans 
are considered in the same category as 
stocks and securities, and are subject to 
the 10% limitation. The loan of $100,- 
000 to the subsidiary real estate cor- 
poration would be a cause for change 
of real estate classification. 

A discussion of the implications in- 
volved in changes in classification 
would be in order. If a corporation can 
no longer qualify as a real estate cor- 
poration, then its entire surplus be- 
comes subject to the 2% tax. The tax- 
able surplus may be an amount which 
is either more or less than the book 
surplus. In arriving at the taxable sur- 
plus, the fair market value of all of the 
assets are determined. From the total, 
there will be deducted the liabilities, 
accruals, reserves, and the capital stock 
outstanding. The balance will be con- 
sidered as the taxable surplus, subject 
to the 2% tax. The State Tax Depart- 
ment may review all the book values of 
assets and liabilities, and may allow or 
disallow book reserves, in order to de- 
termine what it considers as the tax- 
able surplus. 


centage than 100% of the capital stock 


JosepH Gertz, C.P.A. 


Group II—Doing Business 


The State of New York has jurisdic- 
tion to tax intra-state activity of a for- 
eign corporation. Since there is a con- 
stitutional prohibition against taxing 
inter-state commerce we must decide 
whether the foreign corporation is en- 
gaged in activities that could be con- 
strued as intra-state business. In our 
case the question then is whether this 
Delaware company is doing business in 
New York, such business as would 
make it subject to tax in New York. 
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Committee Activities 


There is no clear definition in the law 
as to what is meant by doing business. 
There are indications in the law and in 
the regulations as to what would not be 
considered as doing business and cer- 
tain activities are deemed automatically 
to constitute the doing of business. 

Our case is concerned with a holding 
company so that the activities are few. 
The company owns patents and receives 
some royalty checks at the office of its 
subsidiary. Does that minor activity 
constitute doing business in New York? 
If so, the resulting tax is far out of pro- 
portion to the activities carried on in 
New York. Under the franchise tax 
law income received from a subsidiary 
corporation is entirely exempt from 
tax; at.least that was the intention. But 
the law speaks of income from subsidi- 
ary capital as being excluded from en- 
tire net income. Does that include in- 
come from royalties? In our case royal- 
ties were substituted for dividends in 
1939. From the point of view of the 
parent company the royalties repre- 
sented income from its subsidiary just 
as dividends did previously. It seems 
to me that a case may be made for the 
exemption of royalties from a subsidi- 
ary company as being subsidiary in- 
come. If subsidiary income is to be 
limited to interest and dividends, then 
royalty income would be taxed as busi- 
ness income even though it is derived 
from a subsidiary company. 

There are quite a number of activities 
that a foreign corporation may carry on 
in this state and yet not be considered 
as doing taxable business in New York. 
Going back to an old case decided in 
1920! we find that the Court of Ap- 
peals held that the use and occupation 
by a foreign corporation of an office in 
New York for the management of its 
internal affairs such as the receipt and 
distribution of dividends and the hold- 
ing of directors’ meetings is not doing 
business in New York. Lawyers like 
this case. It has never been overruled 
and in fact it has been followed in a 
number of decisions. 


1948 


A foreign corporation may maintain 
a sales office in New York. That is a 
part of interstate commerce and by it- 
self it would not subject a foreign cor- 
poration to a New York tax. The cor- 
poration may have quite an elaborate 
sales office but if the merchandise is 
outside the state, if the orders are ac- 
cepted outside the state, if there is no 
stock of merchandise in New York 
from which shipments are made, then 
the sales activities will not subject the 
corporation to a tax. 

There is some question as to whether 
a buying office would be construed the 
same way. Suppose a foreign corpora- 
tion has an office in New York merely 
for the purpose of making purchases 
and nothing else. There is a division 
of opinion on this in the tax depart- 
ment. The New York office puts a buy- 
ing office in the same category as the 
sales office, provided the purchases are 
made only for the corporation. The 
Albany office is not in agreement with 
that point of view. 

The regulations state very clearly 
that the maintenance of cash balances 
in New York is not a factor in deter- 
mining whether the foreign corporation 
is doing business in New York; neither 
is the ownership of securities kept in a 
safe deposit box in New York; nor the 
ownership of merchandise held in New 
York by an independent factor on con- 
signment who sells the merchandise at 
his own discretion. 

Under the Manila case there would 
seem to be no tax liability in carrying 
on internal activities and internal man- 
agement. The difficulty of course in this 
type of corporation is that you are deal- 
ing with a holding company and the 
sum total of its activities is not large 
and therefore it might be said that 
whatever it is organized to do it is 
doing here. 

The solution of the situation then in- 
volves, first, whether the activities, in 
this case the receipt of royalty checks 
and the forwarding of those checks 
to a bank in Delaware, constitute 


1 People ex rel, Manila El. R.R. & L. Co. v. Knapp, 229 N.Y. 502. 
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doing business in New York. Second, 
whether the receipt of royalties from 
the subsidiary company is exempt be- 
cause it is subsidiary income. And, 
third, the extent of the activities that a 
foreign corporation may carry on in 
New York which will be construed as 
inter-state commerce, a part of its inter- 
state activities, which of course New 
York may not tax, its jurisdiction be- 
ing limited to intra-state activities. 
One further point should be men- 
tioned. In taxing the foreign corpora- 
tion the jurisdiction of New York is 
limited to intra-state activities. Hence, 
there is a problem of allocation. If the 
foreign corporation has only a statutory 
office in Delaware, New York may allo- 
cate all of the income to New York, 
since a statutory office is not deemed to 
be a regular place of business, and it 
nught be held that this corporation un- 
der our law has no basis for an alloca- 
tion of any of its income outside New 
York. 
eS eS 


BENJAMIN Harrow, ( 


Group III—Entire Net Income 
Despite the complexities of Article 
9-\ of the New York Tax Law, which 
deals with the franchise tax on busi- 
ness corporations, a great many corpo- 
rations determine their tax liability 
merely as 414% of the “entire net in- 
come” or the portion thereof allocated 
to New York. The term “entire net 
income” is defined in the law as: 
“* * * the total net income from all sources, 
which shall be presumably the same as the 
entire net income which the taxpayer is 
required to report to the United States 
Treasury Department, except as herein- 
after provided.” Art. 9-A, Sec. 208.9 
The definition quoted above would 
seem to indicate that the starting point 
in determining “entire net income” is 
the federal taxable net income. How- 
ever, federal net income is not always 
what it seems to be, for the Regulations 
under Article 9-A remind us that: 
“*** neither the net income actually re- 
ported nor the net income actually deter- 
mined for Federal income tax purposes is 
same as the net income 
[ l-ederal income 


nece ssarily the 


egquired C Fe wited tor 


JU 


tax purposes under the provisions of the 

Internal Revenue Code. Ordinarily the 

determination of the Commissioner of In- 

ternal Revenue is followed, but it is not 
binding on the State Tax Commission.” 

Regulations, Art. 311. 

Hence, the starting point is the net in- 
come which, in the opinion of the State 
Tax Commission, is required to be re- 
ported for federal income tax purposes. 
It is interesting to speculate on the 
nature of the items as to which the 
Commissioner of Internal Revenue and 
the State Tax Commission will not see 
eye to eye. Presumably, they will occur 
only rarely, so that for practical pur- 
poses the starting point will be the fed- 
eral net income. 

In converting federal net income to 
“entire net income” the adjustments 
called for by the law fall into two 
classes: 

I—Those which have as their pur- 

pose the adjustment of federal net 

income so as to reflect more nearly 

“accounting” net income from. all 

sources. 

Of the questions assigned to me at 
the technical meeting the following 1l- 
lustrate this class of adjustments : 

(2) Net operating loss carryovers 
and carrybacks are not allowed since 
they do not relate to the accounting in- 
come of the year in question. 

(3) If the foreign tax credit is taken 
on the federal income tax return, such 
credit is eliminated and _ the total 
amount of the foreign taxes may be 
taken as a deduction in arriving at “en- 
tire net income” even if such deduction 
is greater than the amount allowed as 
a credit. The only qualification is that 
the taxes be allocable to income 1n- 
cluded in “entire net income”. 

(4+) Income exempt from federal in- 
come taxation, such as the interest on 
the bonds of the Commonwealth of 
Massachusetts, is added back to federal 
net income. 

I1—The 

relate to items which are treated dif- 

ferently for franchise tax purposes 
because of the scheme of the New 

York statute. 


second class of adjustments 
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Committee Activities 


This class of adjustments may be il- 
lustrated by the following questions 
which were assigned to me at the tech- 
nical meeting: 

(5) The deduction for New York 
franchise tax is limited to the tax based 
on the period immediately preceding 
the period covered by the return being 
prepared. Since the New York fran- 
chise tax is currently accruable for fed- 
eral income tax purposes, an adjust- 
ment with respect to this item will 
usually be required. 

(6) Interest to stockholders owning 
more than 5% of the issued stock is 
limited to $1,000 or 10% of such inter- 
est, whichever is greater, in the case of 
a business corporation. This limitation 
is not applicable in the case of an invest- 
ment company, that is, where the invest- 
ment allocation percentage is applied to 
“entire net income.” 

(7) 50% oi the dividends received 
from corporations, other than subsidi- 
aries as defined in the law, may be 
eliminated. Thus only 50% of the divi- 
dends received on the minority hold- 
ings of stock referred to in question 
(7) are reported for franchise tax pur- 
poses as investment income. 


(8,9 and 10) Income from so-called 
subsidiary capital is excluded from 
“entire net income.’ Subsidiary capital 
is defined as investments in and in- 
debtedness from corporations where 
the stock investment is represented 
by more than 50% of the voting 
stock and interest on the indebtedness 
is not claimed by the debtor company 
for New York franchise tax purposes. 
The indebtedness need not be evidenced 
by a written instrument. 

Thus the dividend income referred 
to in question (8) constitutes income 
from subsidiary capital in all cases and 
is excluded from “entire net income.” 

The interest income referred to in 
question 9, subdivisions (a), (b) and 
(c) also constitutes income from sub- 
sidiary capital and is excluded. How- 
ever, the interest income referred to 
under (d) is not exempt because the 
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debtor deducts the interest for its New 
York franchise tax report. 

Gain on the sale of the stock of a 
wholly-owned subsidiary constitutes in- 
come from subsidiary capital and is 
excluded. 

From time to time questions will arise 
as to the treatment for New York fran- 
chise tax purposes of items of income or 
deduction that give rise to economic 
gain or loss but which are neither tax- 
able nor deductible for federal income 
tax purposes because of specific statu- 
tory provision. Examples of these are 
gains or losses which are not recog- 
nized under the reorganization sections 
of the federal tax laws. It seems to be 
generally accepted that these items are 
treated for New York franchise tax 
purposes as they are for federal income 
tax purposes. 

In accordance with this general rule, 
the deduction for contributions referred 
to in question (1) for New York fran- 
chise tax purposes would be the same 
as the amount deductible for federal in- 
come tax purposes even though the 
“entire net income” exceeds the federal 
net income. 

NATHAN EIDENBERG, C.P.A. 


Group IV—lInvestment Allocation 
Percentage 


The income of a corporation for fran- 
chise tax purposes is divided into three 
classes, as is its capital. 

The class which we are primarily con- 
cerned with in the problem before us, is 
that class dealing with investment in- 
come and investment capital. 

Investment income flows from the 
employment of investment capital. It is 
received as interest, dividends, and in- 
cludes any net capital gain realized upon 
the sale or exchange of a security held 
for investment. Take note, that only 
fifty per cent of the dividends received 
from investment securities is included. 

Investment capital consists ot the 
holdings of a corporation in stocks, 
bonds, and other securities issued by a 
corporate or governmental entity 
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(American Express Company stock, 
bonds of the United States Treasury, 
XYZ Corporation, Commonwealth of 
Massachusetts, or the State of New 
York) not held for sale to customers in 
the regular course of business. 
Holdings in stocks and/or bonds of 
subsidiaries are not included, as they 
are classified as subsidiary capital and 
the income therefrom is tax exempt. 
One exception to this rule is made in 
the case of subsidiary bonds where a 
deduction is claimed and allowed on the 
subsidiary’s New York State Franchise 
Tax Return for interest paid to the par- 
ent. In this circumstance the bonds are 
included as investment capital. In the 
case of a parent having a Delaware sub- 
sidiary not doing business in New 
York, therefore not filing a return in 
New York, the parent would classify 
its investment in and advances to the 
subsidiary as subsidiary capital. In- 
vestment in partnership bonds or a part- 
nership interest may not be included as 


ment capital; they must be treated as 
business capital. 

Cash on hand and on deposit may 
be treated either as investment capital 
or as business capital, subject to certain 
restrictions. It cannot be split between 
the two classes of capital. Where a cor- 
poration (as in this problem) has a 
business allocation percentage of 100% 
and investments outside of New York, it 
is advantageous to treat cash as invest- 
ment capital as a portion of it will be 
allocated to outside New York. 

By the process of elimination the 
amount of investment capital has been 
arrived at as shown in the recapitula- 
tion below. The amount of the invest- 
ment income would be what was re- 
ceived as interest on each item. The 
next step is to allocate the investment 
capital and the income therefrom to 
within and without New York. 

This is accomplished by the use of an 
allocation percentage determined as 
shown in the recapitulation below : 





Value 
Investment Capital Average Fair Tssuer’s Allocated to 
Items Market Value Allocation % New York 
Bonds of: 
CREO IE INGW WOT oaidscessics otavace 1,000 100% $1,000 
Commonwealth of Massachusetts... 6,000 —()- —0- 
go NGOVOOPRMON icc sa Ssewieecies 4,500 1% 45 
$11,500 $1,045 
Investment allocation %...... ($1,045 divided by $11,500) or 9.08% 
U.S. Treasury’ bonds ©... 1,000 
SC, ERE AR ay Soe ee 20,000 


Investment capital . 6.0.6. «.. 


The percentage to be applied to invest- 
ment income is 9.08% ; there is no fixed 
minimum as there is in the case of the 
allocation of investment capital. 

The percentage to be applied to in- 
vestment capital of $32,500 is 15%. 
The law places a floor of 15% on the 
investment capital percentage—unless it 
can be substantiated that less than 15% 
of the total investment capital was 
employed in New York and that less 
than 15% of the investment activity 
was conducted in New York. 

Since this corporation has no invest- 


710 





place of business other than in New 
York and has a business allocation per- 
centage of 100%, it would be difficult to 
prove that less than 15% of its invest- 
ment activity was carried on in New 
York. 

It should always be kept in mind that 
United States government securities 
and cash have nothing to do with deter- 
mining the allocation percentage but 
are allocated by the percentage deter- 
mined by the other items. 


WILL1AM D. Hanna, C.P.A. 


September 
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Group V—Business Allocation 
Percentage 


The Right to Allocate 


A corporation which has a regular 
place of business outside New York 
State may allocate its business income 
and business capital to and away from 
New York on the basis of three factors, 
namely, (1) real and tangible personal 
property within and without New York 
(Art. 412 of Regulations), (2) busi- 
ness receipts within and without New 
York (Art. 413), and (3) payrolls with- 
in and without New York (Art. 414). 
Where as a regular course of business, 
as in the problem under discussion, 
property of the taxpayer is stored by it 
in a public warehouse without New 
York, until it is shipped to customers, 
such warehouse is considered a regular 
place of business. Hence, this taxpayer 
is permitted to apply an allocation per- 
centage to his business income and 
capital. 


Property Factor 

Situs determines whether property is 
considered to be within or without New 
York. The percentage of the taxpayer's 
real and tangible personal property 
within New York is determined by di- 
viding the average fair market value of 
such property within New York with- 
out deduction of any encumbrance, by 


Applying these rules: 


urniture and Fixtures in N. Y. office and factory........ 


the average fair market value of all 
property within and without New York, 
both during the period under review. 
But where taxpayer owns property sub- 
ject to a debt for which he is not per- 
sonally liable, only the taxpayer's equity 
in the property over the amount of such 
debt is included (Art. 332). 

Property of a taxpayer held by a 
consignee in New York is deemed to 
be situated within New York; property 
of a taxpayer held by a consignee out- 
side New York is deemed to be situated 
without New York. 

Property in transit from a point out- 
side New York to a point in New 
York, or vice versa, does not have a 
fixed situs either within or without the 
State, and will not be deemed to be 
situated either within or without the 
State. Such property should be omitted 
from both the numerator and the de- 
nominator in computing the property 
‘factor. However, property in transit 
from a point in New York to another 
point in New York is deemed to be 
situated in New York. 

Permanent leasehold improvements 
made by a tenant revert to his landlord 
on the expiration of a lease. They are 
not property for the purposes of fran- 
chise tax allocation, and are omitted 
from both the numerator and the de- 
nominator in computing the property 
factor. 


7 
Finished goods in warehouses outside of State........... 
Finished goods in hands of consignees outside of State... 
Materials in process and finished goods within the State... 
Property in transit from factory to public warehouses 





Craigie GF SALE) *scascciecawacaccene ee 


Factory, land, and buildings................ 
OSs TORRE ao 15.00.54) heovisveis axial cme te 


Allocation Percentage........ 


Receipts Factor 
The percentage of the taxpayer’s 
business receipts within New York is 


1948 








Out of 
New York New York 
$ 2,000.00 
$190,000.00 
10,000.00 
62,000.00 
$125,000.00 
7,000.00 118,000.00 a 
$182,000.00 $200,000.00 
182 7 
ovaticeswawaes 332 = 46.07% 


determined by ascertaining the tax- 
payer’s business receipts within New 
York during the period covered by the 
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report and dividing the sum of such 
receipts by the taxpayer’s total business 
receipts within and without New York. 

Receipts allocated to New York, in- 
sofar as sales are concerned, are (1) 
sales of personal property located in 
New York at the time of the receipt 
if or appropriation to the orders, re- 
vardless of where such orders were re- 
ceived or accepted, and (2) sales of 
personal property, not located at the 
time of receipt of or appropriation to 
the orders, at any permanent or con- 
tinuous place of business maintained 
by the taxpayer outside of New York 
where the orders were received or ac- 
cepted in New York, Property in pub- 
lic warehouse is not located at a per- 
manent or continuous place of business. 

Applying these rules, the receipts al- 
location to New York would be 100%. 
Payrolls Factor (Art. 414) 

The percentage of the taxpayer's pay- 
‘oll allocable to New York is deter- 
mined by dividing wages, etc. (except 
veneral executive officers) within New 


York by the total amount of compen- 

(a) if equitable adjustment is resorted to: 
D590 Of DOO G00 0G oss cinscacccntes 
Pll OUABPISAIQTIOS: icc. cxcs beac 


sation of all taxpayer's employees (ex- 
cept general executive officers) where- 
ever paid. 

Wages, salaries, and personal service 
compensation paid to employees within 
the state are to be segregated to New 
York. Employees within New York 
include all employees regularly con- 
nected with or working out of an office 
or place of business maintained by the 
taxpayer within New York, irrespective 
of where the services of such employees 
are performed. 

Equitable adjustment is provided for 
a taxpayer who satisfies the Tax Com- 
mission that employees attached to a 
New York office perform a substantial 
part of their work out of the State, and 
that the general rule would not produce 
an equitable result. In such case, the 
amount treated as compensation for 
work done within the State, as in the 
case of a salesman on a commitssion 
basis, would be the amount received by 
him for business attributable to his ef- 
forts within New York. 

Applying these rules, the payrolls 
factor would be: 


$ 27,500.00 
120,000.00 


$147,500.00 
Total salaries river irrrri ere ea ee 170,000.00 
OE Ee SP ee Pee 86.764.% 
(b) if equitable adjustment is not resorted to: 
all salartes secregated to. N. Y. .....6060002 100.00% 
Computation of Allocation Percentage 
With With 
No Equitable Equitable 
Adjustment for Adjustment for 
Salaries Salaries 
RODEN 5 5c WanadiesenougeXascoreeee. 46.07% 46.07 % 
OCPD. cis ddgracaies amas ee a eees tees 100.00% 100.00% 
PARLOM  ia.ck suns se omew dco cgutcaseies ee 100.00 % 86.76% 


Average (Allocation Percentage).... 


246.07 % 232.83% 


82.02% 77.61% 


STANLEY B. Tunick, C.P.A. 


(12 September 
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Group VI—Place of Doing Business 


During the period when the old 
Article 9-A was effective many cor- 
porations, previously doing business in 
New York State, moved to other states 
to avoid the franchise tax, or established 
additional places of business elsewhere 
for the purpose of obtaining a basis for 
allocation of taxable income. Other cor- 
porations, otherwise interested in lo- 
cating in New York, refrained from 
entering the State because of the tax. In 
some cases it is believed that removal 
or staying away from the State was 
adopted without appreciating the atti- 
tude of the State toward New York 
City as a financial and shipping center. 
In accordance with that attitude the tax 
law for many years has granted favor- 
able treatment under Article 9 to real 
estate companies, holding companies 
and utilities and, under Article 9-A, to 
corporations merely using New York 
City’s financial facilities. Also, Section 
4(11) of Article 1 has long granted 
general exemption to certain shipping 
companies. 

Whether or not the reasons were 
good which caused corporations either 
to leave the State, to stay away from it, 
or to establish branches elsewhere, the 
present Article 9-A, which has matured 
beyond the experimental stage, should 
be the occasion for a reconsideration of 
the position of such corporations. Are 
they burdening themselves with un- 
necessary places of business? Are they 
subjecting themselves to a multiplicity 
of tax returns which could be avoided ? 
Should they do business in fewer places, 
in a more suitable place ? 

It should be noted that in interpreting 
Section 209.3 of the law, Article 141 
of Regulations 9-A provides in part, as 
follows : 

“In determining whether a foreign cor- 
poration is doing business in New York, 
no consideration is given to the following 
Tactors: 

(a) the maintenance of cash balances 
with banks or trust companies in New 
York; 

(b) the ownership of shares of stock or 
securities kept in New York in a safe de- 


1948 


posit box, safe, vault, or other receptacle 
rented for the purpose, or pledged as col- 
lateral security, or deposited with one or 
more banks or trust companies, or brokers 
who are members of a recognized security 
exchange, in safekeeping or custody ac- 
counts ; 

(c) the taking of any action by any 
such bank or trust company or broker, 
which is incidental to the rendering of 
safekeeping or custodian service to such 
corporation ; 

(d) any combination of the foregoing 
activities.” 

Such is the present attitude toward 
businesses using New York City as a 
financial center. 

Under Regulations Article 150, in- 
terpretative of Section 209.5 of the law, 
there are exempted from taxation under 
Article 9-A those real estate companies, 
transportation companies, agricultural 
cooperatives, utilities, and insurance 
companies which are taxed, in general 
more favorably, under Article 9, and 
banks taxed under other provisions of 
the law. 

While the general statutory exemp- 
tion of shipping companies, already 
mentioned, extends only to domestic 
companies engaged in foreign com- 
merce, those engaged entirely in inter- 
state commerce are granted an alloca- 
tion equivalent to exemption, and the 
same privileges are granted to corpora- 
tions foreign to the State. In addition, 
Section 183 of Article 9 provides that 
the mere ownership of bank balances, 
securities and furniture and fixtures 
does not afford a basis for the franchise 
tax on capital stock. There is, there- 
fore, no need to avoid New York City 
as a place of business in order to avoid 
taxation of foreign or interstate ship- 
ping operations. 

As to the additional franchise tax on 
gross receipts of shipping companies, 
which is on transportation wholly in 
New York waters (such as the opera- 
tions of a ferry company or of a com- 
pany plying its vessels in New York 
City harbor or between New York 
ports) the tax is payable regardless of 
place of business. Accordingly, no pref- 
erential treatment is obtained by not 
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having New York City as the place of 
business. 

Holding companies should note the 
favorable tax rates under the present 
Article 9-A. The rates prescribed by 
Section 210.1 vary from one-half to one- 
eighth of a mill on subsidiary capital. 
Section 208.9(a) (1) excludes from tax- 
able income the income from subsidi- 
aries. The tax on holding companies 
is, therefore, low enough to invite many 
corporations to enter, or remain in, the 
State. This is particularly true an view 
of the fact that under Section 210.2 and 
210.7, allocation is permitted even if 
there is no office outside of the state. 
(Regulations Article 400 and 450). 

The same favorable rule as to allo- 
cation applies to investment capital and 
investment income. (Regulation Article 
420). However, under Section 210.1, 
investment capital is subject to the or- 
dinary one-mill rate of taxation and 
under Section 208.9(a)(2) only one- 
half of dividends other than from sub- 
sidiaries is excluded from taxable in- 
come. 

It should be added that Section 211.1 
requires an annual activities report, 
Form 245 CT, to be filed by every 
foreign corporation having an office, 
agent or representative in the State in 
order that the State Tax Commission 


may determine whether business is be- 
ing done and whether a franchise tax 
report should be filed. In bona fide 
cases, the filing of the activities report 
would apparently avoid the penalty, 
under Section 217 for failing, “to make 
any report required by this Article,” 
that is, by Article 9-A. 

Manufacturing and merchandising 
companies, and most other companies 
taxed as business corporations, usually 
take into consideration many factors 
other than corporate taxes when estab- 
lishing and maintaining either a prin- 
cipal place of business or a branch. 
However, it is believed that holding 
companies, investment companies and 
shipping companies, particularly, should 
consider the advantages of New York 
as a principal, or sole, place of business 
so far as taxation is concerned, rather 
than being burdened with tax reporting 
to many authorities and with adminis- 
trative disadvantages of unnecessary 
offices. Although there may be tax 
advantages in being located in_ this 
State, these comments are directed 
toward administrative efficiency rather 
than tax savings. It is believed that in 
this field of taxation simplification is 
often more important than any slight 
differential in state taxes. 


J. B. C. Woops, C.P.A. 
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To the Editor of The New York 

Certified Public Accountant: 

The following table may be of inter- 
est to the members of the Society. 1 
prepared it as a practical matter after 
the passage of the income tax reduction 
bill, in order to reduce the number of 
steps required to calculate federal in- 


come tax liability. It has proved itself 
extremely useful in the preparation of 
estimates, in consultations with clients, 
as a check on tax calculations made by 
the long method, and in settling corpo- 
ration vs. partnership questions quickly. 
Very truly yours, 
Jacos Heskes, C.P.A. 


Income (in 1,000s) EXACT FEDERAL INCOME TAX Approximate 

after Deductions and effective rate 

Exemptions MULTIPLY SUBTRACT on upper end 

(Ind. Ret.) (Jt. Ret.) by* (Ind. Ret.) (Jt. Ret.) of bracket** 
O— 2 O— 4 16.60% $ —O—- $ —O—- 16.60% 
2— 4 4— 8 19.36% 55.20 110.40 17.98% 
4 6 S— 12 22.88% 196.00 392.00 19.61% 
6— 3s 12— 16 26.40% 407.20 814.40 21.31% 


&— 10 16— 20 29.92% 
10— 12 20— 24 33.44% 


12— 14 24 28 37.84% 
14— 16 28— 32 41.36% 
16— 18 32— 36 44.00% 


( 
18— 20 36— 40 46.64% 
20— 22 40— 44 49.28% 


22-26 44 52 51.92% 
26— 32 52— 64 54.56% 
32— 38 OA 76—«57.20% 
383— 44 76—88 60.72% 


44— 50 88—100 63.36% 
50— 60 100—120 66.00% 
60— 70 120—140 68.64% 
70— 80 140—160 = 71.28% 
SO— 90 160—180 73.92% 
90—100  180—200 76.56% 


688.80 1,377.60 23.03% 
1,040.80 2,081.60 24.77% 
1,568.80 3,137.60 26.63% 
2,061.60 4,123.20 28.48% 
2,484.00 4,968.00 30.26% 
2,959.20 5,918.40 31.84% 
3,487.20 697440 33.43% 
4,068.00 8,136.00 36.27% 
4,754.40 9,508.80 39.70% 
5,599.20 11,19840 42.47% 
6,936.80 13,873.60 44.95% 
8,098.40 16,196.80 47.16% 
941840 18,836.80 50.30% 

11,002.40 22,004.80 52.92% 
12,850.40 25,700.80 55.22% 
14,962.40 29,924.80 57.30% 
17,338.40 34,676.80 59.22% 





* This is also the effective rate on that part of the net income falling within the bracket. 


** This is the effective rate on the net income after deductions and exemptions. The effec- 
tive rate on adjusted gross income is this percentage discounted by the relation of 


deductions and exemptions to adjusted gross income. 
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Examples: 


A married taxpayer has an adjusted 
gross income of $26,000, deductions of 
$1,000, and exemptions of $1,200. 

His federal income tax is: 

Adjusted Gross Income ...... $26,000.00 
200.00 


Deductions and Exemptions .. 


nad 


Net Income after Deductions 


atid TxXeniptions: ...005 650: 23,800.00 
MULTIPLY BY ......... 33.4% 

7,958.72 

SLU ee re 2,081.60 


Federal Income Tar 





The effective rate on his net income 
after deductions and exemptions lies 
between 23.03% and 24.77%. Exactly, 


it is 33.44% minus 2,081.60 
or 24.69%. 

_ A single taxpayer having the same 
income, deductions, and exemptions 
would pay: 


23,800.00 


Net Income after Deductions 


and Exemptions ........... $23,800.00 
MOLTIPEY BY 3.06060 cc0 es 51.92% 

12,356.96 

SUBERAGT: <...Snoh diese 4,068.00 


Federal Income Tax 


The effective rate on his net income 
after deductions and exemptions lies 
between 33.43% and 36.27%. Exactly, 
it is 51.92°¢ minus 4,068.00/23,800.00 
or 34.83%. 
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AN ADIRONDACK VIEW 


Vacations are now things of the past, that is the 1948 ones are; orders for the 1949 
models are already being placed, subject to price changes due to conditions beyond some- 
body’s control, and delays occasioned by civil riot, strikes, acts of war, acts of God, etc., ete. 

You never can tell what is going to happen on vacations. They are peculiar things. 
Poison ivy, sunburn, athlete’s foot, accountant’s blisters, juvenile love affairs, family conflicts, 
automobile crushes and crashes, fancy fishing tales, lost cameras and binoculars. Sometimes 
vacations upset national economic situations. Listen to the low-down, the real McCoy, the 
certified certification by a certified certifier of what happened in 1946. 

In the fall of 1945, Japan walked out of the war, the special and controlled Washington 
steering wheel was thrown out of the national business machine. “Ah, now we can step on 
it and go to town”, said all the business boys. So the gas was stepped on, the stock market 
hummed, new stock issués appeared every morning and were gobbled up by noon. The late 
spring of 1946 was a paradise for new issues. 

Then came Vacations, Inc. Everybody took all the shares they could get, at any price— 
vacations with a vengeance! Quiet hours of fishing, relaxation on the porch, waiting to 
tee-off. a catch-up on sleep. The sub-conscious thinking boxes got a chance to work and a 
chance to be heard. “The market looks brittle, guess I better sell that stock when I get home.” 

There were four business days in the week following Labor Day, as usual. Everybody 
sold! And thus ended the luxuriant market for new stock issues. 

No, sir, you never can tell what is going to happen on vacations; they are peculiar things. 


Leonarp HovucutTon, C.P.A. 
Of the Adirondack “Chapter” 
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PRESENTING ... the first book- 
keeping machine styled in the 
modern mode of functional de- 
sign, with new features that 
speed and simplify every ac- 
counting record. 

The Foremost is fashioned 
for administrative efficiency — 
for faster accounts receivable, 
more detailed accounts pay- 
able, complete payroll records— 
in fact, for every phase of man- 
agement control. 
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Combining owner-utility 
with operator-appeal, tne vom- 
pletely electrified Foremost will 
meet your every need—at lower 
cost, See it today! 

Call your local representa- 
tive, or write to Remington 
Rand Inc., Departmeni NY-10, 
3i3 Fourth Ave., New York 10. 


Reminglon Rend 





When writing to advertisers kindly mention THe New York CERTIFIED Pustic ACCOUNTANT. 








